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Eaton R. Weiler (Mail Code C-141) 
Assistant Regional Counsel 
USEP A, Region 5 
77 W. Jackson Blvd. 
Chicago, TIL 60604-3590 
weiler.eaton@epa.gov 

Mike Beedle (Mail Code LR-8J) 
USEP A, Region 5, Enforcement 
77 W. Jackson Blvd. 
Chicago, TIL 60604-3590 
beedle.michael@epa.gov 

Brian Kennedy (Mail Code LR -8J) 
USEP A, Region 5, Enforcement 
77 W. Jackson Blvd. 
Chicago, TIL 60604-3590 
kennedy. bri an@epa. gov 

®Quality • Sf,dem * * : llgistrar . ' ,, 

ISO 9001 and AS 9100 
Certified Quality System 

Re: Status Report -January 22, 2013 Notice of Violation (NOV) 
Canton Drop Forge 
4575 Southway Street SW, Canton, Ohio 
EPA ID #OHD004465142 

Dear Messrs. Weiler, Beedle and Kennedy: 

As a follow-up to our August 20, 2013 meeting at your office, Canton Drop Forge (CDF) 

is providing this status report to keep USEP A and Ohio EPA up to date on the progress 

we are making towards environmental improvements at our facility. This report conveys 

the following information: 

1. status of oil-water separator improvements and process water discharge; 

2. status of site investigation and pond remediation activities; and 
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3. a discussion ofCDF's continuing desire to conduct remediation of the ponds 
under Ohio EPA's Voluntary Action Program (V AP). 

As discussed during our meeting, CDF has been proactive in taking measures to prevent 
future oil releases to the ponds as well as to clean-up earlier releases. In September 2012, 
CDF entered the Property into the RCRA and Ohio Voluntary Action Program 
Memorandum of Agreement Track (RCRA and V AP MOA Track) and has expended 
considerable effort toward addressing site conditions under that program. TRC's Ohio 
Certified Professional, Donald Fay, is serving as the VAP project manager. 

1. Oil-water Separator Improvements and Process Water Discharge 

Since our August 20 meeting, CDF has made progress fmalizing plans for process piping 
and treatment modifications to eliminate the release of process water and oil to the on­
site storm water retention ponds. The process modifications include: 

Installation of a larger oil-water separator (OWS) with a higher hydraulic retention 
time and more robust oil separation technology to treat the flow of process water 
generated from forge hammers and other miscellaneous forge processes. 

Installation of an oil storage tank with secondary containment for temporary 
storage of oil collected from the new OWS. 

Water processed through the new OWS will be pumped to CDF' s existing water 
reclaim system for reuse as cooling water or as boiler feed water. Excess recycled 
water will be discharged to the Stark County Sanitary Sewer with ultimate 
discharge to the City of Massillon's Waste Water Treatment Plant (WWTP). We 
have received verbal indications that our process wastewater will be accepted, and 
a Permit-to-Install (PTI) application will be submitted shortly. 

Current non-contact cooling water overflows will be reused or diverted and 
pumped to CDF's boiler system. 

Additionally, CDF will implement best management practices (BMPs) for storm water 
flows to further minimize the potential for releases of oil residuals to the on-site storm 
water retention ponds during storm events. These BMPs include: 

(i) Installation of three storm water-oil separators at three primary storm 
water pipelines prior to their discharge to CDF's on-site storm water 
retention ponds. These separators will capture and treat only storm water; 
no process water will be discharged to tbe ponds. 
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(ii) Installation of oil retention booms within the storm water retention ponds 
at each outfall as an additional measure to capture any residual oils that 
may inadvertently reach the ponds. Installation of booms is a standard 
precautionary measure; no oil water releases are anticipated. 

Proposed Process Modifications 

Figure I illustrates the existing facility process flows, and Figure 2 illustrates the flow 

streams after implementation of the proposed process modifications. Facility production 

wells will continue to be utilized as a primary water supply in facility processes, 

including steam generation and for non-contact cooling purposes. CDF also intends to 

connect to the City of Massillon water supply for sanitary and potable water use at the 

facility and for temporary production water supply if necessary. 

Process water treated with the new OWS will be pumped to the facility water 

reclaim/heat exchange reservoir for primary reuse within the facility's cooling water 

system. Excess water within the water reclaim/heat exchange reservoir will be pumped to 

the facility's boiler system for steam generation or to the facility water storage tank. If 

water level reaches or exceeds a high level condition within the storage tank, excess water 

will then be pumped to the Stark County sanitary sewer system for treatment at the City 

of Massillon's WWTP. While excess water is being discharged from the water 

reclaim/heat exchange reservoir, system controls will be designed to prevent CDF' s 

production wells from operating. 

Sewer discharge flow rates will be in accordance with discharge limitations imposed by 

Stark County Sanitary Sewers and the City of Massillon WWTP. Based on recent 

discussions, Stark County has indicated that discharge flows up to 50 gallons per minute 

(gpm) from 6 AM to 12 AM, and flows up to 200 gpm from 12 AM to 6 AM will be 

acceptable [126,000 gallons per day (gpd)]. To maintain flow rates at or below these 

prescribed limits, CDF will install a flow control device prior to discharge. The flow 

control device will consist of either: 

• Orifice plates installed in parallel discharge pipelines to allow 50 or 200 gpm to 

discharge from CDF's water storage tank (at approximately 60 psi). Depending 

on the time of day and only when water level within the storage tank is at or above 

high level, solenoids will open drain valves on either the 50 gpm drain line or the 

200 gpm drain line. 

• A modulating flow control valve that will self-regulate to the targeted 50 or 200 

gpm depending on the time of day. A downstream flow meter will provide analog 

feedback to the valve positioning motor to open or close the valves as necessary to 

maintain the prescribed flow at the discharge conditions. 
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The OWS will be delivered to our site before the end of September 2013, and the 
installation will commence as soon as the PTI is approved. We have received bids for the 
project from contractors, and anticipate that this work will start in October 20!3. 

2. Site Investigation and Pond Remediation Activities 

As discussed during our August 20 meeting, TRC completed a Draft V AP Phase I 
Property Assessment (P A) and a V AP Phase II P A which included the collection of 
numerous soil, ground water, sediment, and pond water samples in accordance with the 
RCRA and V AP MOA Track. Based upon the V AP Phase II, a Remedial Action Plan 
(RAP) was developed which presents applicable standards to be achieved following 
implementation of the remedy. The applicable standards are site-specific risk-based 
concentrations of total petroleum hydrocarbons and polynuclear aromatic hydrocarbons 
that are protective of complete exposure pathways for the pond sidewalls and bottom 
materials. These reports have been provided to both US EPA and Ohio EPA. 

The following progress has been made toward site investigation and pond remediation 
planning since our meeting: 

• Dewatering of Ponds 1 and 2 has continued in preparation for remediation of the 
oil-impacted sidewalls and bottom material. 

• The heating fuel underground storage tanks in the west storage yard (east of 
Upsetter Building) were removed. During the tank excavation, the only area 
identified on the property with elevated concentrations of trichloroethene (TCE) 

• 

in soil was removed and disposed offsite at a licensed landfill. The highest 
concentration of TCE was identified during a supplemental sampling investigation 
prior to excavation at 4.2 mg/kg. The highest post-excavation confirmatory 
sample location contained 0.24 mg/kg ofTCE. However, with over 60 samples 
collected in the West Yard, TCE detections were only identified at isolated 
locations and at concentrations well below the maximum concentrations identified 
above. 

Ground water monitoring from the property well network and two production 
wells is continuing. The next sampling event is scheduled for December 2013. 

The remediation of Pond I and Pond 2 will begin as soon as the OWS and process water 
improvements are on-line. This is anticipated to begin in November 20!3, and will be 
fast-tracked to avoid repeating the dewatering efforts. 
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3. Authority of United States Environmental Protection Agency to Incorporate the 

Ohio Voluntary Action Program into a Consent Agreement and Final Order 

Based on input from our legal counsel, Canton Drop Forge also wishes to address the 
issue of whether USEP A has the authority to incorporate the Ohio V AP into a Consent 
Agreement and Final Order ("CAFO"). As further detailed below, and as demonstrated 
by the enclosed documents, USEP A not only has the authority to incorporate the V AP 
into a CAFO, but USEP A guidance specifically encourages cooperative efforts between 
state agency voluntary remediation programs and USEP A. As a result, EPA has required 
a Respondent to complete site work under a state voluntary action program pursuant to a 
federal consent decree. 

USEP A has long viewed cooperation between state and federal cleanup programs as 
instrumental to achieving efficient resolution of potential environmental contamination. 
Therefore, USEP A implemented the "One Cleanup Program"1 to coordinate different 
cleanup programs to achieve more consistent and effective cleanups, to avoid unnecessary 
duplication of cleanup efforts, and to avoid the application of different cleanup standards 
based solely on the programmatic slot into which a cleanup was placed. In USEP A's 
words: 'The One Cleanup Program is EPA's vision for how different cleanup programs at 
all levels of government can work together to meet that goal- and ensure that resources, 
activities, and results are effectively coordinated and communicated to the public." !d. 

USEPA's One Cleanup Program functions "by encouraging improved coordination 
among EPA programs and with state, tribal, local and other federal agency programs and 
stakeholders." Id. In discussing how the One Cleanup Program will lead to more 
consistent and effective cleanups, USEP A stated: 

The regulated community has expressed concern that 
inconsistent and duplicative approaches taken by different 
regulatory agencies create inefficiency and confusion. 
Increased effectiveness of cleanups and more efficient use 
of resources can be achieved by sharing lessons learned, 
recognizing successful alternative approaches, and 
developing more consistent policies and guidance. 
Cleanup programs should work together to make 
greater use of all available authorities, and select the 
optimum programmatic tools to increase the pace, 
efficiency, and quality of cleanups. 

Id. (emphasis in original). As noted in USEPA's One Cleanup Program Overview, the 
initiative applies to multiple EPA cleanup programs, specifically including closure under 
RCRA. Id. 

'See Exhibit 1: USEPA One Cleanup Program Overview. 
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USEPA's agreement to incorporate a state voluntary action program into a Consent 
Decree or CAFO, and avoid following a much slower federal RCRA or CERCLA 
programmatic approach, is demonstrated by the enclosed Settlement Agreement, 
Covenant Not to Sue, and Consent Decree ("Consent Decree") in US.A., eta/. v. The 
B&B Mines, Inc., et al. (Case No. 05-cv-992-EWN-OES).2 USEPA, the U.S. Department 
of Justice, and the State of Colorado entered into the B&B Mines Consent Decree with 
several different defendants against whom USEP A and Colorado asserted CERCLA3 

claims. The Consent Decree required B&B Mines to reimburse USEP A for costs USEP A 
incurred in addressing contamination at the subject site, and also included a prospective 
purchase agreement whereby a nearby town and a nearby county agreed to purchase the 
subject land. See id. Importantly, the Consent Decree required the town and county to 
clean up the site pursuant to Colorado's Voluntary Cleanup Program. See id. at p. 31. 

USEP A Region 5 has also shown a willingness to incorporate state voluntary action 
programs into CAFOs and Consent Decrees. As noted on USEPA Region 5's website, 
USEP A Region 5 supported and implemented administrative reforms (known as the 
RCRA Cleanup Reforms) to "achieve faster, more efficient cleanups at RCRA sites that 
treat, store, or dispose of hazardous waste and have potential environmental 
contamination."4 As part of its RCRA Cleanup Reforms, USEPA Region 5 specifically 
stated that it was "evaluating how State voluntary clean-up programs could potentially 
help accomplish goals of the corrective action program." !d. 

In sum, incorporation of V AP into a CAFO does not violate relevant environmental 
regulations, USEP A precedent, or program requirements. Rather, V AP offers all 
involved parties the most efficient method of achieving protection of human health and 
the environment, is encouraged by USEP A guidance, and was implemented in a prior 
Consent Decree entered in federal court. 

Closing 

We appreciate the assistance of USEP A and Ohio EPA on this matter and look forward to 
continuing our discussion about resolving the NOV issues in an efficient and timely 
manner. We strongly believe that continuing our approach ofremediating the property 
under Ohio's V AP meets applicable regulatory standards, is protective of human health 
and the environment, and avoids costly re-work and substantial time delays. 

We are available for a conference call at your convenience if you would like to discuss 
these issues further. 

2 Enclosed as Exhibit 2. 
3 The fact that the B&B Mines Consent Decree involved CERCLA claims does not distinguish its 
applicability to the RCRA claims alleged against CDF. USEPA's commitment to cooperation with 
state cleanup programs is not restricted to CERCLA. As noted in USEPA's One Cleanup Program 
Overview, the One Cleanup Program "involves EPA cleanup programs dealing with brownfields. 
federal facilities. leaking underground storage tanks. RCRA and Superfund." Exhibit 1 (emphasis 
in original). 
4 See Exhibit 3: USEPA Regions RCRA Cleanup Reforms. 
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Canton Drop Forge, Inc. 

President 

Attachments 

TRC Environmental Corporation 

Donald A. Fay, Ohio V AP C.P. # 254 
Vice President 

cc: Natalie Oryshkewych - Ohio EPA Northeast District Office (w/attachments) 
Kevin Palombo - Ohio EPA Northeast District Office (w/attachments) 
Mark Navarre- Ohio EPA Central Office (w/attachments) 
Todd Anderson - Ohio EPA Central Office (w/attachments) 
Sue Kroeger- Ohio EPA Central Office (w/attachments) 
Kim K. Burke - Taft, Stettinius & Hollister LLP 
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Exhibit 1 - USEP A One Cleanup Program Overview 



One Cleanup Program Overview I One Cleanup Program (OSWER) I US EPA Page 1 of3 

t·tl n I j w V>. vv. cpa.gov; oswcr/oncciP :!r uPr-r 'Jr<r..,../ 
l <'lst u~cn ted on Thurs'il•t, Dec"' rn ber 13, 20 l 2 

Solid Waste and Em erge ncy Response 
You are he-e· EPA Home >>Solid Waste and Emerqenc'i Response , One Cleanu p Program 

One Cleanu~ Program 
o Vision for the One 

Cleanup Program 
o Anticipated 

Improvements 
o Action Plan 
o Horinko's Speech 

Announciog Program 
to States CPDf) 
(5 pp, 69K, About PDF) 

o One Cleanup 
Qrogram Fact 
Sheet [pdf] 

<> Existing Cross­
Program Policy and 
Guidance 

o Anacostia 
Watershed: A 
Successful CrQss­
Program Cleanup 

One 
Cleanup 
P rogram 

The Environmental Protection Agency (EPA) is leading this initiative in response to issues 
raised by the regulated community, citizens impacted by contaminated properties, and other 
governmental agencies. Its goal is to improve the coordination/ speed, and effectiveness of 
cleanups at the nation's contaminated sites. The One Cleanup Program is EPA's v ision for 
how different cleanup programs at all levels of government can work together to meet that 
goal - and ensure that resources, activities, and results are effectively coordinated and 
communicated to the public . 

The One Cleanup Program wi ll not require new legislation or program restructuring. l nstead 1 

i t is a long term initiative designed to support the ongoing planning and quality improvement 
efforts of EPA cleanup programs. It does this by encouraging improved coordination among 
EPA programs and with state, tribal, local and other federal agency programs and 
stakeholders. 

The One Cleanup Program establishes activities that will lead to: 

o More consistent and effective cleanups 

o Clear and more useful information about cleanups 

o Better cross-program performance measures. 

This initiative involves EPA cleanup programs dealing with brownfields. federal facilities. 
leaking underground storage tanks. RCRA and Superfund. The results of the 9ne Cleanup 
Program will be evaluated on a regular basis and considered in annual planning processes. 

"All of our different cleanup programs ha ve to work together better, 
using the best thinking, the best technologies, the best information, the 
best measures of success. That 's wha t the One Cleanup Program is all 
about. " 
Marianne Horinko 1 Assist ant Administrat or, Off ice of Solid Waste and Em ergen cy 
Response. 



One Cleanup Program Overview I One Cleanup Program (OSWER) I US EPA Page 2 of3 

EPA's Office of Solid Waste and Emergency Response (OSWER) and Office of Enforcement 
and Compliance Assurance (OECA) will lead the initiative. EPA worked closely with the 
Association of State and Territorial Solid Waste Management Officials (ASTSWMO) and other 
state and tribal representatives to develop the initiative. State and t ribal cleanup programs 
are encouraged to voluntarily participate in the program objectives within their existing 
standards and resources. The success of the One Cleanup Program is very dependent on 
partnerships and effective communication - with the public and among waste site cleanup 
programs. 

The One Cleanup Program will lead to three 
major improvements: 

I . More consistent and effective cleanups 

The regulated community has expressed concern that 
inconsistent and duplicative approaches taken by 
different regulatory agencies create inefficiency and 
confusion. Increased effectiveness of cleanups and 
more efficient use of resources can be achieved by 
sharing lessons learned, recognizing successful 
alternative approaches, and developing more 
consistent policies and guidance. Cleanup programs 
should work together to make greater use of all 
available authorities, and select the optimum 

EPA's Vision f or the One 
Cleanup Prog ram 

The nation's cleanup programs 
will work in harmony to 
achieve effective and efficient 
cleanups that protect human 
health and the environment, 
and support revital ization of 
communities. Cleanup 
programs will coordinate to 
promote sound and protective 
remedies, shared science and 
technical approaches, 
seamless public information 
systems, and the mutual 
acceptance of pol icies and 
results. 

programmatic tools to increase the pace, efficiency, and quam:y of 
cleanups. 

I. Clear and more useful information about cleanups 

Citizens impacted by contaminated properties have stated that it is vitally important 
that EPA work with the nation's cleanup programs to combine and integrate 
information systems in order to provide clear and useful information about the 
cleanup and revitalization of contaminated sites. 

I . Better performance measures 

The President and Congress have emphasized the need for performance measures 
that clearly show the performance of EPA's environmental programs. 

EPA will work with all cleanup programs to develop meaningful measures that 
demonstrate the overall effectiveness and benefit of the nation's combined cleanup 
efforts, so we can assess the results and appropriately request, prioritize, and apply 
our limited resources. 

t 



One Cleanup Program Overview I One Cleanup Program (OSWER) I US EPA Page 3 of 3 

Implementation - Action Plan 

To improve in the three areas discussed above, EPA will work with the nation 's waste cleanup 

programs to plan and to implement the fol lowing initiatives/activities. EPA will regularly 
evaluate the resu lts of these activities and adust the One Cleanup Program as appropriate. 
EPA will also consider these results in its annual planning processes. 

Initiative 1: More Consistent !j!nd Effective Cleanups 

Initiative II: Clear and Useful Information About Cleanups 

Initiative III: Better Performance Measures 

Conclusion 

Many of the activities la id out here are underway. Deta ils for others will be posted on this 
website as they become avai lable. 

In short, the One Cleanup Program applies cross-program, cross-agency thinking and 
p lanning to the universe of contaminated sites. It pools the best ideas, experiences and 
innovations f rom each program so that they can be applied to all programs. In this way, 
every cleanup project in every community can benefit. 



Exhibit 2 - B&B Mines Consent Decree 



RECEIVED MAY 3 1 2005 

IN THE UNITED STATES DISTRICf COURT 
FOR THE DISTRICf OF COLORADO 

UNITED STATES OF AMERICA, and . 
. THE STATE OF COLORADO, 

Plaintiffs, 

v. 

THE B&B MINES, iNC., 
. FRENCH GULCH MINES, INC., 
DIAMOND DICK CO., 
ECKART PATCH CO., 
LITTLE LIZZffi LIMITED LIABILITY COMPANY, and 
WIRE PATCH LIMITED LIABILITY COMPANY, · 

Defendants, 

) 
) 
) 
) 
) 
) Civil Action No. 
) 
) 

~ 0 5 -cv- 9 92- tvbtJ-
·.·~ . . . 055. 
) 
) 
) 

. I . 
SE'ITLEMENT AGREEMENT. COVENANTS NOT TO SUE 

AND CONSENT DECREE 

I. BACKGRO'UND 

The United States of America and the State of Colorado have filed ajoint complaint in 

this matter. The United States of America filed its claim pursuant to Sections 106 and 1 o7 of the 

·Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"), 

42 U.S.C. §§ 9606 and 9607, seeking reimbursement .of costs incumd and to be incurred for 

response actions and natural resource damages in connection with the release or threatened 

release of hazardous substance& at the Wellington OroiFreneh Creek Superfund Site in Summit . 

County, Colorado. The State of Colorado filed its claim pursuant to Section 107 of CERCLA, 

42 U .S.C. § 9607, seeking reimbursement of costs incurred and to be incurred for response 

actions and natural resource damages in connection with the release or threatened release of 

l· 
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hazardous substances_ at the Welllngton Oro/French Creek Superfund Site, the IXUR.oyal Tiger 

Site and the Jessie Mine and Mill Site, located in Summit County, Colorado. 

This Settlement ~eement, Covenants Not to Sue, and Consent Decree (''Consent 

-Decree" or "Agreement") is made and entered into by and among the United States on behalf of 

the United States Environmental Protection Agency ("EPA") and the United States Department 

of Interior (''DOf') and the State of Colorado ("State'') on behalf of the Colorado Department of 

Public Health and Environment (''CDPHE") and the Colorado Trustees for Natural Resources 

("State Trustees") (collectively the "Plaintiffs''); The B&B Mines, Jnc., Diamond Dick Co., -

Eckart Patch Co., French Gulch Mines, Jnc., Little Lizzie Limited Liability Company, and Wire 

Patch Limited Liability Company (collectively the "Defendants" or "Sellers''); and Summit 

County and the Town of Breckenridge (collectively the ''Buyers''). 

This Consent Decree is entered intopursilantto CERCLA, 42 U.S.C. §§ 9601 et seq. and 

the authority of the Attorney General of the United States to compromise and settle claims of the 

United States. The State of Colorado enters into this Consent Decree pursuant to authority 

provided in Section 25-16-103 C.R.S. 

This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S. C. 

§§ 1331 and 1345, and 42 U.S.C. §§ 9606,9607, 9613(b),and 9622. This Court also has 

personal jurisdiction over the Settling Parties. The Settling Parties shall not challenge the terms 

of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree. 
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ll. ·DEFINITIONS 

Unless otherwise expressly provided herein, teiDJS used in this Agreement that are 

defined in CERCLA or in regulatiqnspromulgated under CERCLA shall.have the meaning . . -

assigned to them in CERCLA or in such regulatiorui, _including any amendments thereto. 

1. "Action Memorandum" shall mean the Action Memorandmn issued by EPA on 

November 24, 2002, as amended by Addendmn # 1 on November 30, 2004, selecting a non-time 

-critical removal sction to address water quality in connection with metals contamination 

· emanating fro in the Wellington Oro Site, copies of which are attached hereto as Appendix 3 to 

this Consent Decree. 

2. "Administrative Onlers" shall mean the following four ( 4) administrative ordm 

issued by EPA to Sellm: Administrative Order For Engineering Evaluation/Cost Analysis, 

Docket No. CERCLA-VTII-98-12, issued by EPA on April27, 1998; Administrative Order for 

Non-Time Critical Removal Action, Docket No. CERCLA-Vill-98-21, issued by EPA on 

September 24, 1998; Unilateral Administrative Order for Engineering Evaluation/Cost Analysis, 

·Docket No. CERCLA-VTII-99-13, issued by EPA on July 9, 1999; and Administrative Order for 

Access, Docket No. CERCLA-8-2000-17, issued by EPA on August 25, 2000. 

3. "Agreement" or. "Consent Decree" shall mean this Settlement Agreement, · 

Covenants Not to Sue, and Consent Decree. 

4. "Buyers" shall mean Summit CoiDlty, a body corporate and politic of the State of 

Colorado ("Summit County"), and the Town ofBreckenridge, a municipal corporation of the 

State of Colorado ("Town of Breckenridge"), their departments, agencies and instrmnentalities, 

collectively. 
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5. "CDPHE'' shall mean the Colorado Department of Public Health and 

Environment and any successor departments or agencies. 

6. ''Effective Date" shall mean the date upon which this Consent Decree is entered - . . - . . 

. by the Court in accordance with Section XXIV of this Agreement 

7. "EPA" shall mean the United States Environmental Protection Agency and any 

succe5sor departments or agencies of the United States. 

8. "Existing Contamination" shall mean: 

a. any hazardous substances, pollutants or contaminants present or existing 

on or under the Property liS of the Effective Date of this Agreement; 

b. any hazardous sUbstances, pollutants or contaminants that migrated from · 

the Property prior to the Effective Date of this Agreement; and, 

c. any hazardous substances, pollutants or contaminants presently at the 

Property that migrate onto, under, or from the Property after the Effective 

· Date of this Agreement 

9. "Future Response Costs'' shall mean all costs, including, but not limited to, direct 

and indirect costs, that the United States or the State incurs after the Effective Date of this 

Agreement in reviewing or developing plans, reports and other items pursuant to this Consent 

Decree relating to the Wellington Oro Work, including but not limited to, payroll costs, 

. contractor costs, travel costs, laboratory costs, and costs to secure access after the Effective Date 

of this Consent Decree; . 

10. "Interest'' shall mean interest at the rate specified for interest on investments of -

the EPA Hazardous SubstanCe Superfund established by26 U.S.C. § 9507, compounded· 
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annually on October 1 of each year, in accordance with Section 107(a) ofCERCLA, 42 U.S.C. 

§ 9607(a). The applicable rate of interest shall be the rate in effect at the-time the interest 

. accrues. The rate of interest is subject to change on October 1 of each year. · 

11. "IXUR.oyal Tiger Site" shall mean that portion of the PrOperty that comprises the 

IXI1Royal Tiger Mine and Mill and other facilities at that location ori the south side of the Swan 

River, approximately one fourth of a mile east ofMuggins Gulch and five stream miles from the 

confluence with the Blue River, covering approximately ten scres of land, including two 

· collapsed adits, sssociated underground workings, two waste roek dumps, a pile of fine-grained 

mill tailings located below the ruins of the mill, and releases and discharges from the IXURoyal 

Tiger Mine and Mill, adits;· workings, waste rock ·dumps and tsilings, the surface location of 

which is generally depicted on the lilap attached hereto in Appendix 1 to this Consent Decree. 

12. The "Jessie Mine and Mill Site" shall mean that portion of the PrOperty that 

comprises the Jessie Mine and Mill and other facilities at that location on the cast side of Gold 

Run Gulch, approximately l.S miles south of the Swan River and 2. 7 stream miles from the 

confluence with the Blue River, containing an approximately 200-acre strip of land subject to 44 

patented mining claims and associated underground worlcings and releases and discharges from · 

the Jessie Mine and Mill, adits, workings, waste rock dumps and tailings, the surface location of 

which is generally depicted on the map attaChed hereto in Appendix 1 to ·this Consent Decree. 

13. "National Contingency Plan" or ''NCP" shall mean the National Oil and 

Hazardous- Substances Pollution Contingency Plan promulgated pursuant to Section 105 of 

CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R Part 300, and any amendments thereto. 

s 
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14. "Paragraph" shall mean a portion of this Consent Decree identified by an Arabic 

· · numeral or letter. 

15. · "Parties" shall mell!l the United Statc:s, the State, the Sellers and the Buyers. 

· · 16. · ''Past Response CostS" shall mean an costa, including, but not lliirited !0, direct 

· .. and indirect costs, that the United States or the State paid at or in collilection with the Property or 

the Existing ContamiDation, including but not limited to, payroll costs, contractor costs, travel 

costs, laboratory costa an:d costs to secure access, through the Effective Date of this Consent 

Decree. 

17. ''Property" shall mean the approximately l, 786 acres of land located just east of 

the Town of Breckenridge in unincoiJiorated Summit County in the Upper Blue River Basin that 

the Sellers have agreed to sell to the Buyers, and all facilities located on such Property, depicted 

generally on the map attached hereto in Appendix 1 to this Consent Decree and specifically 

described in the legal description attached hereto in Appendix 2 to this Consent Decree. The . . 
northern border of the l ,786 acres ofland is in the Swan River Valley, and the southern border 

extends up the south side ofFrench Glllch. The Property includes, but is not limited to, the 

Wellington Oro Site, the Jessie Mine and Mill Site, and the IXL/Royal Tiger Site. Also 

contained within the boundaries ofthe Property is a 156 acre parcel that is to be protected by a 

conservation easement, such easement to be held by the Continental Divide Land Trust (referred 

to herein as the "Easement Property"). The Easement Property is generally depiCted on the map 

attached hereto in Appendix 1 to this Agreement. .· 

18. "Section" shllll mean a portion of this Consent Decree identified by a Roman 

numeral. 
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19. "Sellers" shall mean·the Defendants, The B&B Mines, Inc., French Gulch Mines, 

Inc., Diamond Dick Co~, Eckart Patch Co., Little LizZie Limited Liability Company, and Wire 

Patch Limited Liability Company. 

20. "Settling Parties" shall mean the Buyers and the Sellers colleetively. 

21. "State" shall mean the State of Colorado, its departments,· agencies and 

instruinentalities. 

22. "Statement of Work" or "SOW" shall mean the statement ofwor:k for 

implementation of the Action Memorandum, set forth in Appendix 4 to tbis Consent Decree, and 

any modifications made thereto in accordance with this Consent Decree. 

23. "United States" shall mean the United States of America, its departments, 

agencies, and instrumentalities • 

. 24.. ''VCUPs" shall mean VolUntary Cleanup Applications and Plans for the Jessie 

Mine and Mill Site and the IXI1Royal Tiger Site as approved by CDPHE on November 24, 

2004, and October 27, 2004, respectively, copies of which are attached hereto in 'Appendix 5 to 

this Consent Decree. 

25. "Wellington Oro Site" shall mean that portion of the Property that comprises the 

Wellington Oro Mine, associated underground wor:kings and other facilities thereon, and releases 

and discharg~ from the Wellington Oro Mine, adits, wor:kings, waste rock dumps and tailings, 

approximately 2.2 miles upstream or east from the confluence of French Creek with the Blue 

River, and downstream areas ofFrench Creek and the Blue River affected by zinc and cadmium 

contamination, the surface location of which is depicted generally on the msp attached hereto in 

Appendix I to this Consent Decree. 
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26. The "Wellington Oro WorlC' &ball mean all activities Buyers are required to 

. perfonn to implement the Action Memorandum as set forth in the Statement ofWork. 

m. STATEMENTOFFACTS 

27. This Consent Decree addresses approximately 168 patented mining claim parcels 

comprising approximately 1, 786acres of land located within an area known as the Golden 

Horseshoe, just east of the Town of Breckenridge in unincorporated Summit County, and 

includes, among other areas, the Wellington Oro Site, the Jessie Mine and Mill Site, and the 

IXURoyal Tiger Site. 

28. Extensive placer and underground lode mining occurred throughout the Golden 

Horseshoe begiiining in the late 1850s and continuing at .times until the 1960s. Floating dredge 

boats were used to placer mine the valley floor for gold. Lode mining was concentrated on the 

steep valley sides where lead, zinc, silver sulfide and gold ores were ex~ed through an 

extensive networlc of adits and tunnels. 

29. The Wellington Oro Site was the largest mining operation in the vmley. Its 

underground workings consist of over twelve miles of tunnels, adits, drifls, Slopes and crosscuts, · 

approximately half of which are below the elevation of the· gioundwater table .. 
. . . . .. 

30. EPA and CDPHE began evaluating the Wellington Oro Site in the late 1980s 

under Section 319 of the Clean Water Act and conducted investigations to detemrine the nature 

and extent of contamination .. In 1995, EPA continued the WellingtOri Oro Site investigations 

under the CERCLA program. In 1998, the Sellers completed an Engineering Evaluation/Cost 

Analysis (''EEICA'') for the Wellington Oro Site that focused primarily upon surface wastes 

containing elevated levels of lead and arsenic. On Septelilber 23, 1998, EPA issUed an actioli 
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memorandum that provided for the cons<ilidation and capping of roaster futes, mill tailings and 

waste rock (the "Capping Action Memorandum'') .. The Sellers performed this work under an 

. administrative order issued by EPA, which work was completed in 1999. In 2002, EPA and the 
. . 

Sellers completed a second EEICA that focused primarily upon the impact of metals being 

. released from the Wellington Oro Site on the water quality in French Creek and I:Pe Blue River. 

· The second EFJCA concluded. that the underground workings of the Wellington Oro mine 

constitute the largest source of metals loading to ground and surface water and that a nat)lra] 

seep, referred to as FG-6C, is the primary conduit of mine pool water inti) French Creek. Zinc 

and cadmium were identified as the primary contaminants of concern. In May 2002, EPA · 

completed an Ecological Risk Assessment ("Assessment'') for the Wellington Oro Site. EPA 

-issued the Action Memorandum, a copy of which is attached hereto in Appendix 3, to address 

water quality issues at the Wellington Oro Site on November 24, 2002. The Action 

Memorandum was amended by Addendum #I on November 30, 2004. The Action 

Memorandum and Addendum #1 are referred to collectively herein as the "Action 

Memorandum." The non-time critical response action set forth in the Action Memorandum is 

.referred to herein as the "Water Quality Action." The Water Quality Action provides for the 

collection and treatment of water at seep FG-6C. The Water Quality Action has not yet been 

implemented. 

31. CDPHE, in cooperation with EPA, conducted an investigation of the 1 essie Mine · 

and Mill Site. In March 2003, CDPHE issued a Targeted Brownfields Assessment and EFJCA 

(''Brownfield& Analysis") for the Jessie Mine and Mill Site. CDPHE characterized the nature 

and extent of contamination and identified the following removal action objectives: stabilization 
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of waste rock piles and prevention of direct contact of such materials with Gold Run Gulch; 

isolation of contaminant sources through capping or institutional controls; decontamination, 

stabilization, and preservation of the mill structure;· and re-routing and restoring Gold Run Gulch 

to prevent leaching and metals loading. CDPHB alsO identified a number of removal action 

alternatives for the Jessie Mine and Mill Site and evaluated them for effectiveness, 

implementability, and costs .associated with each altemative. The Brownfields Ailalysis also 

included a Streamlined Ecological Risk Assessmcnt.for the Jessie Mine 8.rid Mill Site. On 

. September 21, 2004, the Buyers submitted a Voluntary Cleanup Application to CDPHE, which 

was amended on November 17, 2004, and approved on November 24, 2004, and provides for 

mitigation of observed environmental impacts at the Jessie Mine and Mill Site urider the 

Colonuio Voluntary Clean-up and Redevelopinent Act, C.R.S. §§ 25-16-301 et seq., through the 

folloWing general actions: 

a Rerouting of Gold Run Gulch away from the base of the waste_ rock piles; 

b. On-site stabilization of co»taminmts at the mill structure; 

c. Shaft closure; 

d. Draining up-gradient ponds to reduce potential for saturation of waste 

rock; and 

e. . Institutional controls to minimize contact with waste rock. 

The VCUP Applicationfor the Jessie Mine and Mill Site as approved by.CDPHB is attached 

heretO in Appendix 5. 

32. CDPHE, in cooperation with EPA, conducted an investigation of the IXIJRoyal 

Tiger Site: In August 2002, CDPHB issued a Targeted Brownfields Assessment and EE/CA for 
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the IXL/Royal Tiger Site. CDPHE characterized the natQre and extent of coutamination and 

identified the following removal action objectives: stabilization of waste rock piles and . 

. prevention of direct contact of such materials with a side channel of the Swan River; isolation of 

· tailings through capping; and prevention of further erosion of streamside tailings by erection of a 

barrier to prevent~ stream contact. CDPHE also identified a number of removal action 

alternatives for the !XU Royal Tiger Site and evaluated them for effeciiveness, . . . 

iinplementability, and costs associated ~th each alternative. The Brownfields Analysis also 

included a Streamlined Ecological Risk ASsessment for the IXIJRoyal Tiger Site. On September 

. 9, 2004, the Buyers submitted a Voluntary Cleanup Application to CDPHE, which was amended 

on October 15, ·2004, and approved on October 27, 2004, and provides for mitigation of observed 

environmental impacts at the IXIJRoyal tiger Site under the Colorado Voluntary Clean-up and 

·· Redevelopment Act, C.R.S. §§ 2S-16-301 et seq., through the.following general actions: 

a. Improving .and lining the diversion of adit flow aro\Uid fine,grained 

tailings; 

b. Diverting Swan River surface flows to the main nor:th channel; 

c. Improving the tiillings cover below the former mill area; 

d. Covering streamside tailings in place; md . 

e. Institutional controls to minimize contact with waste rock. 

The VCUP Application for the IXIJRoyal Tiger as approved by CDPHE is attached hereto in 

AppendixS. 

33. On or abOut November 20, 2001, Summit County and the Town ofBreckenridge 

entered into a Purchase and Sale Agreement with the Sellers to purchase the Property as part of 
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Buyers' open space programs. The Purchase and Sale Agreeni.ent was approved by the Board of 

CoWlty Commissioners and the Town Councilin December 2001. In 1993 and again in 1999, a 

property tax mill levy was approved by CoW1ty voters to fund the acquisition of important open 

space within Swiunit CoWlty. In 1997, the Town ofBreckeini.dge established a special fund,· 

knoW!l as the "Town of Breckenridge Open Space Fund," to use solely for the purpose of 

funding the Town ofBreckenridge's "Open Spaee Plan." The Town or Breckenridge's Open 

Space Fund is funded ftom one-half of one percent of the Town ofBreckenridge's sales taX 

revenues. In 1998, the Summit CoWlty Open Space Advisory Council and the Town of 

Breckenridge Open Spacie Advisory Commission recommended thatSummit County and the 

Town of Breckenridge work jointly to protect the Property a8 open space. The Property is the 

largest privately-owned, undeveloped property in the Upper Blue River Basin, ·rich in natural 

resources, recreation oppor!Wlities, and prized vie\vs and laridscapes, and important to 

maintaining the baek-country character of the area. 

34. The B&B Mines, Inc., ("B&B Mines") is a Colorado cOrporation. formed in 1943 

. by creditors of two bankrupt companies, The Royal Tigers Mine Company and The Tiger Placers 

Company. Each creditor received one share of stock inB&B Mines for each dollar of debt 

which was owed for a total of268,494 shares. In 1944, the assets of the bankrupt companies, 

including the Property, were transferred to B&B Mines in satisfaction of the debt Shortly · 

thereafter, B&B Mines began liquidating assets. From tim~ to time, B&B Mil:ies :leas~ portions 

of the Property and over the :Years received royalty payments for mineral exploration arid 

development 

12 

. --- -~------ ~~-· --~-·----~~ 



35. There are currently more than 261,000 outstanding shares of stock ofB&B Mines 

held by approximately 150 shareholders. The largest shareholder is the Estate ofJohn B. 

Traylor. 

36. In the 1970s, B&B Mines fonni:d French Gulch Min~s, Inc., ("French Gulchj, a 

Colorado corporation, giving one shaie of ~ock in the new coinpany for each share of stock held · 

in B&B Mines and transfening portions of the Property to French Gulch in a tax•free 

reorganization. In August 1993, in order to facilitate poteiltial development, B&B. Mines and 

French Gulch restructured their holdings. B&B Mines formed Diamond Dick Co. ("Diamond 

Dick"}, a COlorado corporation, and Wire.Patch Limited Liability Company (''Wir!l Patch'?, a 

limited liability company under Colorado law. French Gulch formed Little Lizzie Limited 

Liability Company ("Little Lizzie''), a limited liability company under Colorado law, and Eckart 

Patch Co. (''Eckart Patch''), a Colorado corporation, and portions of the Property were conveyed 

by B&B Mines and French Gulch to these other entities. 

37. . Underthetcnns of the Purchase and Sale Agreement, the Sellers have agreed to 

sell the Propqty to Buyers. The Purchase and Sale Agreement addresses the riglits and 

obligations as between the Buyers and Sellers for implementing the Action Memorandum and 
. . .. 

the VCUPs. Closing is conditioned in part upon the Sellers and Buyers reaching 'agreements 

with the United States and.the State regarding the potential environmentalliabilicy that is 

addressed in this Agreement. Nothing in this Agreement is intended to alter or modifY the 
. . 

respective rights or obligations of the Buyers and Sellers pursuant to the Purchase and Sale 

Agreement. 



38. After the sale of the Property and perfoimance of their obligations under this 

Agreement, Sellers intend to liquidate, distribute all remaining assets to shareholders and 

· members, and dissolve pursuant to Colorado law. 

39. The Buyers represen£ and for the pui:poses of this Agreement EPA and CDl'HE 

rely upon those representations, that Buyers' involvement with the Property bas been liniited to 

performing the following environmental studies and actions: 

a. Abandoned Mine Inventory ofB&B Mines Property dated September 7, 

2004, prepared for Summit CQunty Open Space and Trails Department 

and Town ofBreckenridge Open Space and Trails; 

b. Site assessment to submit Voluntary Cleanup Plan Application IXIJRoyal 

Tiger Mine and Mill Site, Summit County, Colorado; 

. c. Site assessment to submit Voluntary Cleanup Plan Application Jessie 

Mine and Mill Site, Summit County, Colorado; 

d. InteiJDittent monitoring of discharge from FG6C from Malch 22, 2002 

through July 26, 2004; 

e. Environmental Assessment of the Star Placer MS#2846, Ceeil Lode 

MS#2846, and Arthur Nail Lode MS#2846, Sw.:imnt County, Colorado; 

t: Environmental Assessment of the Lincoln Lode MS#15356, Grant Lode 

MS #15356, Hayes Lode MS#l5J56, Garlield Lode MS #153S6; Blaine 

Lode MS#l5356, Arthur Lode MS#15356, Hamson Lode MS#15356, 

. Cleveland Lode MS#15356, Morton Lode MS#15356, McKinley Lode 

MS#l5356, and the Bryan Lode MS#15356, Summit County, Colorado; 
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g. .Studies, reports, analyses and/or data prepared in the exercise ofSuminit 

County's land use authority on the Property, including but not limited to 

providing written comments on reclamation permit applications; 

h. Studies, reports, analyses and/or data prepared by or for the French Gulch · 

Remediation Opportunities Group; 

i. . Written comments on Wellington Oro Site EEICAs; 
. . - . . -

j. Site visits and staff input into Targeted :Brownfields AssesSm.ent: 

Engineering Evaluation and Cost AnalYsis, Jessie Mine and Mill Site, 

·Summit County, Colorado; . 

k. · Site visits and staff input into Targeted Brownfields Assessment: 

ED.gineering Evaluation and Cost Analysis, IXIlRoYal Tiger Mine and 

Mill Site, SUmmit Connty, Colorado; 

I. Review of the Capping Action Memorandum and the Action 

Memorandum; 

m. · Review and analysis of response action alternatives; · 

n. Review of the Wellington Oro Site Administrative Record and the 

documents contained therein; and 

o. Deinolition of shacks and structures. 

40. The Natural Resource Trustees fur the Property on behalf ofthe State are the 

Executive Director of the Colorado Department of Public Heaith and EnVironment or his 

designee, the Executive Director of the Colorado Department ofNatural Resources or his 

designee, and the Colorado Attorney General or his designee; ·The Natural Resource Trustees for 
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the Property on behalf of the United States are the appropriate representatives of the Secietmy of 

the United States Department of the Interior (United StateS Fish and Wildlife Service). 

41. The purpose of this Consent Decree is to settle and resoive the Sellers' civil 

liability under Sections 106, 107 .and 113 of CERCLA, 42 U.S.C. §§ 9606, 9607, and 9613, the 

Federal Water Pollution Control ACt, 33 U.S.C. §§ 1251 et seq. and the Colorado Water QUality 

Control Act, C.R.S. §§ 25-8"101 et seq. with regard to Existing Conrnmjnatioli discharging from 

. the Wellington Oro Site, ihe Jessie Mine and Mill Site, and the IXURoyal Tiger Site and the 

potential liability of the Buyers under Sections 106, 107 and 113 ofCERCLA, 42 U.S.c.· §§ 

9606, 9607, and 9613, the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq. and 

the Colorado Water Quality Control Act, C.RS. §§ 25-8-101 et seq. with regard to Existing 

Contamination discharging at or from portions of the Property which mi$ht otherwise result from 

Buyers becoming owners of the Property, subject to the reservations and limitations set forth in 

Sections XIII and XVIII. The Parties agree to undertake all actions required by the terms and 

conditions of this Agreement. 

42. Swmnit County and the Town of Breckenridge have entered into this Agreement 

voluntarily and in the public interest for the. pUipose of perfonning the work descn"bed herein and 

to provide the public. and the environment with the substantial benefit of open space that will be 

provided pursuant to this Agreement and the laws, regulations, and ordinances of Swmnit 

County and the Town of Breckenridge. 

43. The Parties recognize, and the Court by entering this Consent Decree finds, that 

this Agreement has been negotiated by the Parties in good filitb, that implementation of this 

Agreement will expedite the cleanup of the Wellington Oro Site, the Jessie Mine and Mill Site 

·-·--~--­-------··-----·--
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and the IXIJRoyal Tiger Site, that its entry will avoid prolonged and complicated .litigation, and· 

that this Agreement is fair, reasonable, and in the public interest. The Parties agree that entry 

into this Agreement by the Settling Parties, and the _actions undertaken in ;wcordance With this 

Agreement. doe!! not constitute an aduiissiori of any liabilitY by any of the Settling Pmties, and -­

that the Settling Parties deny any alleged liability. 

IV. DUE CAREICOOPERATION 

44. _The Buyers shall exercise _due care at the Property with reSpect to the Existing 

-Contanliruition and. shall comply with all appliCable local, State of Colorado; and fedecit laws 

and regulations. The Buyers agree to cooperate fully with EPA and CDPHE and to implement 

response actions at the Wellington Oro Site· and volUntary cleanup actions at the Jessie Mine and 

Mill and IXIJRoyal Tiger Sites as required by this Agreement. In the event the Buyers become 

aware of any action or occurrence which causes or threatens a release of a hazardous .substance 

or a pollutant or contaminant at or from the Property that constitutes an emergeticy situation or 

may present an immediate threat to public health or welfare or the enviromnent; Buyers shall 

_ immediately take all appropriate action to prevent; .abate, or minimize such release or .thrilat of 

release and shall, in addition to complying with any appliatble notification reqwrements under .. 

Section 103 of CERCLA, 42 U.S.C. § 9603, or any other law, immecliatelynotizy EPA and 

CDPHE of such release or threatened release. Nothing in this Agreement is intended to 

constitute a waiver of the provisions ofSection5 lW(d), 12l(e) or 123 ofCERCLA,42 u.s.c. 

§§ 9607{d), 962l(e) and 9623. 
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V. WORK 'l'O BE PERFORMED AT THE WELLINGTON ORO SITE 

45. . To address Existing Contamination at the Wellington Oro. Site, the Buyers shall 

perform the actions necessary to implement the Action Memorandum ("Wellington Oro Work") 

in acc()rdance with the Statement of Work. ("SOW"), a copy of which is attached hereto and 

incorporated herein as Appendix 4. the actions to be implemented shall comply with applicable 

or relc:Vant and appropriate.requiremeirts ("ARARs") identified in the Action Memorandum, ani 

. deScribed in greater detail in the SOW and generaily.include the following: 

a Collection of water discharging at seep FG"6C, the primary source of acid 

mine drainage from the Wellington Oro Mine; 

b. . Construction of a water treatment plant where water from seep FG-6C will· 

be pumped and treated to neutralize the acidity of the water and remove · 

zinc and cadmium; 

c. Discharge of treated water into infiltration galleries; 

. d Collection. and disposal ofmetal sludges; 

e. If it is deterriJined that the existing structure is inadequate 1xi prevent . 

upstream migration of non-native fish to reaches ofFrencb Creek 
. . 

inhabited by native aquatic species, including the· Colorado River cutthroat 

trout population upstream of the Wellington Oro Site in French Creek, 

construction and long term maintenance of a drop structure or other 

appropriate physical barrier in Frencb Creek that ptevents such migration; 

and 
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f. Operation of the water treatment system for twenty-four (24) hoUrs a day, 

seven(7) days a week, until water discharging from seep FG-6C no longer 

presents or will present an unacceptable risk tl) the environment as 

· determined by EPA and CDPHE. · 

46. Desil!riation of ContraCtor, Project Coonlin•tors. and OncScene Coordinator. · · 

a · All worlc: performed by Buyers under this Agieement shall be under the · 

direction and supervision of qualified personnel. Buyers shall retain one 

or more contractors to perform the Wellington Oro Work and shall notify 

EPA and CDPHE of the name(s) and qualifications of such contractor(s) 

within twenty (20) days prior to commencement of the Wellington Oro 

Work. The Buyers shall alsonotify'EPAand CDPHE ofthename(s) and· 
. . 

qualification(s) of any other contractor(s) or subcontractor(&) r~ained to 

perform the Wellington Oro Worl\: at least ten (10) days prior to 

commencement of such work. Any proposed contractor or subcontractor 

. must demonstrate compliance with ANSIIASQC E4-1994, 

"Specifications and Guidelines for Quality Systems for Environmental · 

Data Collection.and Environmental Technology Programs" (American 

National. Standard, January 5,1995); by submitting a copy of the proposed 

contractor's Quality Management l'lari (''QMP''). The QMP should be 

prepared in accordance with "El' A Requirements for Quality Management 

Plans (QA/R-5)" (EPN240/BO..l/002), or equivalent documentation as 

required by EPA. EPA in consultation with CDPHE retains the right to 
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disapprove of any or all of the contractors and/or subcontractors retained 

by Buyers. IfEP A disapproves of a selected contractor, Buyers shall 

retain a different contractor and Shall notify EPA and CDPHE of that 

contractor's name and qualifications within thirty (30) dayS of EPA's 

· disapproval. 

b. The Buyers designate Gary Roberts, Water Systems~· Town of 

Breckenridge, as the Project Coordinator who shall be responsible .for 

administration of all actions by the Buyers required by this AgreemeD.t. 

To the greatest extent possible, the Project Coordii!ator shall be present on 

the We1lington Oro Site or readily available during the Wellington Oro 

Work. 

·c. EPA has designated Victor Ketellapper of the Office of Ecosystems 

Protection and Remediation, Region 8, as its On-Scene Coordinator 

("OSC'') and CDPHE has designated Kevin Mackey of the Hazardous 

Materials and Waste Management Division, Remedial Piogram Section, as 

CDPHE's Project Officer. Except as otherwise provided in this 

Agreement or at the direction of the oSC, Buyers Shan direct all 

submissions required by this Agniement with respect to the Wellington 

Oro Site to the OSC at 999-lSth Street, Suite 300, Maii Code 8EPR SR, 

Denver, Colorado 80202 and to the CDPHE Project Officer, 4200 Cherry 

Creek Drive South, Denver, Colorado 80246-1530. 
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d. EPA, CDPHE, and Buyers shall have the right, subject to Paragraph 46(a), 

to change their respective desi~ated OSC or Proj~t Officer. Buyers shall 

notify EPA and CDPHE ten (1 0) days before such a change is made. The· 

initial notification may be. made orally, but shall be promptly followed by 

a written notice. 

4 7. cOmpliance with Other Laws. Buyers sbali perfOIDI.all actions at the Wellington 

~oSite requked pursUant to this Agr~ in accordance with all applicable local, State of 

Colorado, and federal laws and regulations except as provided in Section.12l(e)ofCERCLA, 

42 U.S.C. § 692l(e), and 40 C.FR §§ 300;400(e} and300.41S(j). In accordance with 40 C.F.R. 

§ 300.415(j), all on-site actions required pursuant to this Agreement shall, to the extent 

practicable, as determined by EPA; considering the exigencies of the situation and after 

providing CDPHE an opportunity for meaningful involvement, attain applicable or relevant and 

. appropriate requirements ("ARARs") under federal environmental or state environmental or 

. ' 

faCility siting laws identified as of the date of the Action Memorandum in the Action 

Memorandum. 

48. Authoritv ofOn"Scime Coordinator. The OSC shall be ~oliSlble for overseeing .. 

B!lyers' implementation of the Action Memorandum. The OSC shall have the alithority vested 

in an OSC by the NCP. Absence of the OSC from the Wellington Oro Site shall not be cause for 

stoppage of work Uliless. specifically directed by the OSC. 

· 49. ForceMajeure. 

a. Buyers agree to perform the Wellington Oro Work within the time limits 

established under the Statement of Work unless the perforrilance is 
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delayed by a force majeure. For pUiposes of this Agreement, a force 

majeure is defined as any event arising from causes beyond the control of 

BuyetS, or of any entity controlled by Buyers, including but not limited to . 

their eonliactors and subcontraCtors, which delays ·or preVents 

performance of any obligation under this Agreement despite Buyers' best 

efforts to fulfill the obligation. Force mqjeure does not include financial 

inability to complete the Wellington Oro Work, or increased cost of 

performance. 

b. If imy event occur& or has occurred that may delay .the performance of any 

obligation under this Agreement, whether or not caused by a force 

majeure event, Buyers shall notify EPA and CDPHE ·orally within five (S) 

days of when Buyers first knew that the event might cause a delay. 

Within ten (1 0) days thereafter, Buyers shall provide to Eli A and CDPHE · 

in Writing an explanation and description of the reasons for the delay; the 

anticipated duration of the delay; all actions taken or to be taken to prevent 

or minimize the delay; a schedule for implementation of any measures to .. 

be taken to prevent or mitigate the 9e!ay or the effect of the delay; Buyers' 

rationale for attributing such delay to a force majeur(! event if they intend 

·to assert suCh a claim; and a stateuient as to whether, in the opimon of 

B~yers. such event may cause or contribute to an tindangerment to public 

· health or wi:lfare or the environment. · Failure to comply with the above 

requirements shall preclude Buyeis from asserting any claim of force 



majeure for that event for the period oftime of such tai.lure to comply and 

for any additional delay caused by such failure. 

c. · If EPA in consultation with CDPHB agrees that the delay ot anticipated 

delay is attributable to a force majeure event, the time for penonnance of 

the obli~ons under this Agreement that are affected by the force 

majeure event will be extended for such time as is necessary to complete 

those obligations. An extension of the time for performance of the· 

obligations affected by the force majeure event shall not, of itself, extend 

. the time for performance of any other obligation. If EPA in consuliation 

with CDPHE does not agree that the delay or anticipated delay has been or 

will be caused by a force majeure event, EPA will notify Buyers in writing 

of its decision. If EPA in consultation with CDPHE agrees that the delay 

is attributable to a force majeure event, EPA will notify the Buyers in 

writing of the length of the extension, if any; for performance of the 

obligations affected by the force majeure event. . 

50. Stipulated Penalties. 

a. Buyers shall be liable to EPA for stipulated penalties for fiiilure to perform 

the Wellington Oro W olk in accordance with this Agreement as spcrified 

in Paragraph SO(b), unless excused under Paragraph 49 (Force Majeure). 

"Compliance" by Buyers for pmposes of this Paragraph shall incll!de 

completion of the activities specified in Paragraph SO(b) below uiuler the 

SOW, or anywork plan or other. plan itpproved under the SOW identified 
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. below in accordance with all applicable requirements oflaw, the SOW, 

and anY plans or other documents approved by EPA or CDPHE pursuant 

to this Agreement and within the specified time schedules .established by . 

and approved under this Agreement. The following stipulated penalties 

shall accrue per violation per day for any noncpmpliance identified in 

Paragraph 50(b ): 

Penalty Per Violation Per Day 
$25 
$50 
$100 

b; Compliance Milestones: 

Submission of the draft worlc plan 
Submission of preliminiiiy design 
Submission of final design 

Period ofNoocompliance 
1st through 14th day 
1 Sth through 30th day 
31st day and beyond 

Submission of operation and maintenance plan 
Submission of final report 

c. Buyers shall also be liable to EPA for stipulated penalties for discharges 

from the water treatment plant to be constructed as part of the Wellington 

OroWorlc in accordance with the SOW that fail to meet thirty-day average 

efiluent limitations for cadmium and zinc· as set forth in the SOW,11llless 

excused under Paragraph 49 (Force Majeure). The following stipulated 

pen3lties shall accrue per violation per day for disc;harges that exceed the 

effluent limitations: 

Penalty Per Violation Per Day 
$100 
$200 
$500 

... ·---- --~--~--------~~ 
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d. All penalties shall begin to accrue on the day after the complete 

performance is due or :the day a violation occurs and shall cantin\ie to 

accrue tbrough.the final day of the correction of the noncompliance or . 

completion of the activity. 

e. All penalties accruing under Paragraph SO( a) or (c) shall be due and 

payable to EPA within 30 days of Buyers' receipt from EPA of a demand . 

for payment. of the;: penalties, unless Buyers invo)ce the dispute resolution . 

procedures under Paragnph 58. All payments to EPA shall be paid by a 
certified or cashier's check or checks made payable to "EPA Hazardous 

Substance Superfund," referencing the name and D:ddress of the Party 

making payment and EPA Site/Spill ID number 08-5F. Buyers shall send 

the check(s) to: 

Regular Mail: · Mellon Bank 
EPA RegionS 
Attn: Superfund Accounting 
Lockbox 360859 

. Pittsburgh, Pennsylvania 15251-6859 

Express Mail: · Mellon Bank 
EPA360859 
Mellon Client Service Center, Room 154-670 
500 Ross Street 

. PittSburgh, Pennsylvania 15262-000 I 

or other irucb. address as EPA may designate m writing or by wire transfer to: 

ABA=Q21030004 . 
. TREAS NYC/CTR/ 

BNF,.;/AC-68011008 

Wire transfers must be sent to the Fedenll Reserve Bank in NeW Y orlc. 
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f. At the time of payment, Buyers shall send notice that the payment has 
beenmadeto: · 

JohnWorlcs 
· EPAEnfi>rcement Specialist 

U.S. EPA RegionS 
Suite.300 (8ENF-T) 
999-!Sth Street 
Denver, CO 80202-2466 

and 
·Kevin Mackey 

·· State· Project Officer 
Colmado Department of Public Health and Environment 

. Hazardous Material!l and Waste Management Division. 
Remedial Programs. Section 
4200 Cheny Creek Drive South 
Denver, Colorado 80246-1530. 

g. The payment of penalties shall not alter in any way Buyers' obligation to 

campiete performance of the worlc required under this Agreement. 

h. . · Penalties shall continue to accrue during any dispute resolution period but 

need not be paid until thirty (30) days after the disjlute is resolved as 

provided in Paragraph 58 (Dispute Resolution). 

L .lfBuyers fail to pay stipulated penalties when due, EPA may institute 

proceedings to collect the penalties, as well as interest. Buyers shall pay · 
. . - . . ' .. · 

Interest on the unpaid balance, which shall begin to accrue on the date of . . 

demand made pursuant to Paragraph SO( e). 

j. Nothing in this Consent Decree shall be construed as prohibiting, altering, 

or in anyway limiting the ability of the United States or the State to seek 

. any other remedies or sanctions available by virtue of Sellers' violation of 
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this Decree. Notwithstanding any other provision .of this Paragraph, the 

·United States may, in its unreviewable discretion, waive any portion of 

stipulated penalties that have accrued pUISIWlt to this Agreement. 

51. .· Payment of Future Response Costs. 

a. Within thirty (30) {!ays of the Effective Date, Buyers and Sellers shall 

each pay to EPA SlOO,OOOfora total of$200,000 in payment and full 

satisfaction of Future Response Costs, to be deposited by EPA in the 

Wellington OrO Site Future Response CostS Special Account ("Special 

Accolint''), within. the EPA Hazardous Substance Superl\md. These funds 

will be retained and used by EPA to conduct or finance future response. 

· · actioris at or in connection with the Wellington Oro Site. ·Payment shall be 

· made by a certified or cashier's check made payable to "EPA Hazardous 

·Substance Superfund," referencing the Wellington Oro Site Future 

Response Costs Special Account, the name and address ofthe Party 

making payment and EPA Site/Spill ID number 08-SF, and sent to: 

Regular Mail: Mellon Bank 
EPA Region 8 
Attn: Superl\md Accounting 
Lcx:kbox 360859 
Pittsburgh, Pennsylvania 15251-6859 

. Express Mail: Mellon Bank 
EPA360859 

. Mellon Client Service Center, Room 154--.670 
500 Ross Street 
Pittsburgh, Pennsylvania 15262,0001 
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or other such address as EPA may designate in writing or by wire transfer 

to: 

ABA=021030004 
. ·.·· TREAS NYC/CTR/ 

· BNF=/AC-68011008 

Wire tranSfers must be sent to the Federal Reilerve Bank in New York. 

b. · At the time ofpayment, Buyers and Sellers shall each send notice that· 

their payment has been made to: 

.John Works 

· ·52. Indemnification. 

EPA Enforcement Specialist 
.u.s.EPARegion8 
Suite.300 (SENF-T) 

. 999-lBth Street 
Denver, CO 80202-2466 

And 

Kevin Mackey 
·State Project Officer 
Colorado Department of Public Health and Environment 
·Hazardous Materials and Waste Management Division 
Remedial Programs Section . 

· 4200 Cherry Creek Drive South 
. Denver, Colorado 80246-1530. 

a. Except to the extent prohibited by the authority conferred by the State 

Constitution, Buyers shall indemnify, save and hold harmless the United 

States, the State, their elected officials, agents, contractors, subcontractors, 

employees and representatives from any and all climns or cauSes of action 

arising from, or on accoWit of, negligent or other wrongful acts or 

omissions ofBuyers, their elected officials, directors, employees, agents, · 
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c<intractOrs, or subcontractors, in cartying out actions puisuant to the 

Agreement .In addition, Buyers agree to pay. the United States and i:be 

State au costs incurred by the Uilited States or the State, inCluding but not 

· . limited to aitomeya fees and other ~imses oflitigatiort and settlement, 

arising from or on account of claims made against the United States or the 

State based on negligent or other vn:ongful acts or omissions of Buyers, 

their officer5, directors, employees, agents, contractors, sUbcontractors and 

any persons acting on their behalf or under their control, in carrying· out 

aCtivities puisuant to this Agreement. Neither the United States northe 

. State shiill be held out as a party to any contract entered into by or on 

behalf of Buyers in carrying out activities pursuant to this Agreement. 

Neither Buyers nor any such contractor sluill be considered an agent of the 

United States or the State. The United States and the State_ shall give 

··Buyers notice of any claim for which the United States or the State plans 

to seek indemnification pursuant to thia Paragraph and shall consult wi,th 

Buyers prior to settling such claim. 

b. Buyers waive all claims against the United States and the State for. · 

· danulges or reimbursement or for set-off of any payments made or to ·be 

_ made to the United State or the S~ arising froin or on account of any 

. contract, agreement, or arrangement between any one or more ofBuyers 

and any person for performance ofthe Wellington Oro Work on or · .. 

relating to the Property, incbuliitg, but not liinitild to, claims on account of 
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construction delays. Jn addition, except to the extent prohibited by the 

·authority cOnferred by the State Constitution, Buyers shall indemnify and 

hold hliimles~ the United States and the State. with. respect to any and all 

claims for damages or reimbursement 8rising from or on account of any 

contract, agreement, or ~gement between any one or more of Buyers 

and any person forperformimce ofthe Wellington Oro Work on or 

·relating to the Wellington Oro Site, including, but :not limited to, claims on . 

account of conStruction delays. 

53. Insurance. At least seven (7) days prior to c:Ommencing any work on the 

Wellington Oro Site under this Agreement, Buyers shatl secure, and shatl maintain for the 

duration of the Wellington Oro Work, comprehensive gelieralliability insurance and automobile 

insurance with limits of one (1) million dollars, combined single limit or provideadequate 

assurances of comparable self-insurance. Within.the same time period, Buyers shall provide 

EPA and CDPHE with certificates of such insurance and a copy of each insurance policy or 

documentation of self-insurance. Jn addition, for the duration.ofthe perfonnance of the 

Wellington Oro Work, Buyers shall satisfy, or shall ensure that their Contractors or 

subcontractors satisfy, all applicable laws and regulations regarding the provision of worker's 

compensation insurance for allpersons performing the Wellington Oro Work on behalf of 

Buyers in furtherance of this Agreement. lfBuyers demonstrate by evidence satisfactory to EPA 

after consultation with CDPHE that any contractor or subcontractor maintains insurance 

equivalent to thlit described above, or lns\uance covering some or all of the same risks but in an 
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equal or lesser ainount, then Buyers need provide only that portion of the insurance described 

above which is not mmntained by such contractor orsubcontractor. 

S~. Notice of Comoletion of Wellington Oro Werle. When BPA, in consultation With . 

CDPHE, deternlines, after review of the Final Report-as set forth in the Statement ofWork, that 

the Welliiigton Oro Work has been fully performed in at:cordance With this Agreement with the 

excq~tion of any continuing obligations required by .this Agreement, including post•removal site 

. controls, operation and maintenance, saml'ling and monitoring, record retention, etc., EPA _will 

provide written notice to Buyers. If EPA, in consultation With CDPHE, determines that any such . 

work has not been completed in accordance with this Agreement, EPA will notify Buyers and 

provide ;1 list of the deficiencies. Buyers shall correct the deficiencies and submit a modified 

·Final Report in accordance with the EPA no~ce. 

VI. WORK TO BE PERFORMED AT THE JESSIE MINE AND MJiL SITE 
AND THE IXL/ROYAL TIGER SITE 

55. To address contamination at the Jessie Mine and Mill Site, the Buyers shall 

peri'orm all actions necessary to implement the approved Voluntary Cleanup Plan attached hereto 

in Appendix 5 for this site. 

56. To address coDtamination at the IXURoyal Tiger Site, the Buyers shan perform 

all actions necessary to implement .the approved Voluntary Cleanup Plan attached. hereto in 

Appendix 5 for this site. 

· 57. Before Buyers commenCe a continuous prograril of physical on-site work pursuant 

to the approved VCUPs, they shall provide public notice of the approvedVCUPs ina local news 

publication, a copy of whlch notice shall be provided to EPA. Buyers .shall timely provide EPA 

with a copy of all substantive correspondence with CDPHE related to the VCUPs, including 

:n 

·--~--------·· ----···- - - ·--~----



without liriritation, any Certificate of Completion and any Application for No Further Action 

after completion of the VCUPs. Before submitting any Certificate of Completion to CDPHE, . . 

Buyerti shall provide EPA with a draft of the Certificate and an opportunity to cOmment for a 

periodoffifte!)D. (15) days from receipt, · 

VlL DISPUTE RESOLUfiON 

5$. Unless .otherwise expressly provided for in this Consent Decree, the dispute 

· resolution procedW'es of this Section shall be the exclusive mechanism for resolving disputes 

ariSing under this Agreement The Parties to any dispute shall attempt to resolve any 

disagreements concerning this Consent Decree expeditiously and informally. If a Settling Party 

objects to any EPA or CDPHE action taken pursuant to this Consent Decree, the objecting 

Settling Party shall notify as appropriate EPA or CDPHE in writing of its objection within 

ten (1 0) days of such action, unless the objection has been resolved informally. EPA or CDPHE, 

· as apprOpriate, and the objecting Settling Party shall have thirty (30) days from receipt of the 

. written objection(s) to reSolve the dispute through formal negotiations (the ''Negotiation 

· Period"). The Negotiation P¢od may be extended at the sole discretion of EPA or CDPHB, as 

appropriate. Subject to the proviSions of Section XXVill (Modification), any agreement reached· 

pursuant to this Section sh811 be in writing aild shall, upon signature of the appropriate Parties, be 

incorporated into and become an enforeeable part of this Agreement IfEP A and an objecting • 

Settling Party are unable to ~h an agreement within the Negotiation Period, the Regional 

Adminislrator for EPA Region 8 will issue a written decision on the dispute. EPA's decision 

·shall be incorporated into and become an enforceable part of this Agi:eement unless within 

ten (1 0) days of receipt of the decision, the objecting Settling Party files with the Court and 
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serves on the appropriate Parties a motion for judicial review of the decision. · JfCDPHE and an 

objecting Settling Party are unable to reach an agreement within the Negotiation Period, the 

Division Director for the CDPHEHazardous Materials and Waste Management Division will 

. issue a written decision on the dispute. CDPHE's decision shall be incotporated into and 

become an_ enforceable part of this Agreement unless within ten (10) days of receipt of the 

decision, the objecting Settling Party files with the Court and serves on the appropriate Parties a 

motion for judicial review of the decision. The obligations of the objecting Settling Party under 

this Agreement shall not be tolled by submission of any objeclioi! for dispute resolution under 

this Section. Following resolution ofthe.dispute, as provided by this Section, the obj~ 
. . 

Settling Party shall fu1fill the requirement that was the subject of the dispute in accordance with 

the agreement reached, or with EPA or the State's decision, or With the Court's decision, 

· whichever occurs. 

Vlll. ACCESS/NOTICE TO SUCCESSORS IN INIEREST 

.59. Commencing upon the date that they acquire title to any portion of the Property, 

. Buyers agree to provide to EPA and CDPHE, their authorized officers, employees, and 

representatives, an irrevocable right of access at all reasoDable times to ~e Property and to any 

other property to which access is required for the implementation of response actions at the 

Property, to the extent access to such other property is controlled by the Buyers, for the pUIJlOSeS 

. of overseeing response actions at the Property under federal and state law. EP Aand CDPHE 

·agree to provide reasonable notice to the Buyers of the timing of any visits to the Property. 

Notwithstanding any provision of this Agreement, EPA and CDPHE retain all ortheir access 

authorities and rights, including enforcement authorities related thereto, under CERCLA, the 
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Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act 

("RCRA"), 42 U.S.C. § 6901 et seq., and any other applicable statute or regulation, including 

any amendments thereto. 

IX. FINANCIAL ASSURANCE 

60. Not more than thirty (30) days after the date that Buyers enter into a contract or . 

contracts for the performance of all or a portion of the Wellington Oro Work, Buyers and/or their 

contractors sball establish and maintain financial security in the amount of $2,146,000 in the 

form !Jf a surety (I[ performance bond guaranteeing perf!Jrmance !Jf all or a portion of the 

Wellington Oro Work covered by .such rontract and required to be perfmmed by Buyers under 

this Agreement. 

61. Not m!Jre than thirty (30) days after the Effective Date, Buyers shall deposit 

$100,000 in an interest-bearing escrow account to be established at a Col~Jrado bank or title 

c~Jmpany that will be directed under a separate escrow agreement acceptable to EPA. The 

escrow agreement shall provide that in the event that water quality standards in Seglilent 2a of 

the Blue River are not achieved !Jn a sustainable basis Within five (5) years after the water 

treatment plant at the Wellington Oro Site is constructed and becomes operational, EPA, in 

consultation with the State, Dl!lY withdraw all funds in the escrow acrount including interest and 

dep~Jsit such funds in the Wellington Oro Site Special Account to c~Jnduct m finance additi!Jnal 

responSe acti!Jns at the Wellington Oro Site. The Escrow Agreement shall funher provide that in 

the event that water quality standards in Segment 2a of the Blue River are achieved on a 

sustainable basis, the funds in the escrow account, including interest, shall be disbursed to the 

Buyers. 
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62. Buyers may change the fo~ of financlat assurance provided under this Section at 

any time, upon notice to and approval by EPA, provided that the new form of aSsurance meets 

the requirements of this Section. 

X. OPEN SPACE AND LAND USE PLANNING 

63. Participation in Develoo~ent ofOoen Space Management Plan. 

a. The Property possesses natural resources and certain environmentally 

-sensitive areas, wildlife habitat, and scenic and recreational lands 

("Conser-Vation Values"), F~ture planning for the PrOperty by the B~yers 

relating to opeD. space management, natural resow:ce restoration and 

Conservation Values ~I include participants fi:omDOI and the Colorado 

Departuient ofNatural Resources in accordance with the Memorandum of 

Understanding (MOU) attached hereto as Appenclix 6. · 

b. Not more thaii thirty (30) days after the Effective Date of this Agreement, 

Buyers shall pay to DOl$50,000 and Sellers shall pay $150,000 to DOl to 

:fund its activities under theMOU. Payments~ be made by FedWire 
. . 

Electmnic Transfer (EFT) to the DOl Restoration Fund ALC at the 

FederaiReserve Bank, N~ York, NY, referencing ABA No.---' 

DOJ Case No. __ _, and the Wellington Oro/French Gulch Site, 

Breckenridge, cOlorado. Payment Shan be made in aecordance with 

additional specific instructions provided to the Settling Parties by the 

. NRDARFund Accountant, DOl, telephone number (303) 969-7170 
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following lodging of this Consent Decree. Any payments received by 

. DOl after 4:00 p.m. Eastern time will be credited on the next busiti.ess day. 

c. At the time of payment to Do I, Settling Parties shallsend notice that such 
. . 

payment has been uiade to DOI and DOJ in accoidance with 

Section XXID (Notices.and SubMissions) and to: 

Department of Interior 
Natur.il Resource Dairiage Assessnierit 
and Restoration Program 

Attn: Restoration Manager 
1849 C Street, NW 
Mailstop 4449 
Washington, D.C. 20240 

And: 

Kevin Mackey 
State Project.Oflicer . . • 

· Colorado Deparbnent of PUblic Health and Enviroriment 
Hazardous Materials and WaSte Management Division 
Remedial Programs Section 
4200 Cheny Creek Drive South 

. _ Denver, Colorado 80246-1530. 

The notice shali n:ference DOJ Ca$e No. -...,---.-Jthe Wellington 

Oro/Fr~h Gulch Site lllld the name of the Party malcing the payment. 

64. . Buyers agree that they shall maintain, use, or otherwise bold the Property (except 

for the Easement Property, which is addressed below) in "Public Open Spaee" in pe1petUity. For 

-_ - . _ the purposes of this Agreement, "Public Open Space'' shall mean land that is left in 

predominantly an undeveloped state and which provides for one or m~re of the following 

community benefits as determined by BUyers: (i) extensions to existirig undeveloped open space 

lands; (ii) buffers to developed areas; (iii) view corridors; (iv) access to trails, trailbeads, water 
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bodies or National Forest area; (v) passive recreation uses;(vi) active recreation uses, including 

. but not limited to, recreational trails, consistent with the open space character of the Property 

. under the Town ofBreckenridge's and Summit County's Open Space Plans and d~ed in 

accordance w:ith the Town of Breckenridge's and SiJDIIDit County's public processes; 

(vii) unique ecological habitats; and (viii) historical sites. The term ''PUblic Open Space" shall 

include those uses provided from time to time: (i) in the "Town of Breckenridge Open Space 

Plan" as adopted and amended fram time to time by the Town Council of the Town of 

Breckenridge pursuant to Section 3-5-2 ofthe·Breckenridge ToWn. Code or any successor 

ordinance; and (ii) in the "Summit County Open Space Protection Plan," or its equivalent, as 

· adopted and amended from time to time by the Board of County Commissioners of Summit 

County. The tenn ''Public Open Space" shall exclude the following: golf course (this exclusion 

does not apply to Frisbee golf), swimming pool, or a sUbstantial recreatj.on center building (i.e., 

over 10,000 square feet). No recreation center building may be constructed or maintained on the 

Easement Property. Buyers agree that they shall maintain and manage the Easement Property 

consistent with the terms of the conservation easement to be held by the Continental Divide Land 

Trust. Such ~ervation easement shall be in fonil and substance substantially similar to that 

attached hereto as Appendix 9. 

65. In order to assure that the Property (except for the Easement Property, which is 

addressed below) will be maintained, used, or othetwise held as PUblic Open Space in perpetuity, 

the Buyers shall execute and, within thirty (30) days of the Effective Date, record in the real 

property records of the Cleric and Recorder of Summit County, Colorado, the Restrictive 

Covenant, a copy of which is attached hereto as Appendix 7. Buyers shall also, within sixty ( 60) 
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days of the Effective Date, execute and grant to CDPHE, environmental covenants a8 provided in 

· Sections 25-15-317 to 327 C.R..S. for the Wellington Oro, IXIJRoyal Tiger and Jessie Mine and 

· Mill Sites, in fonn and substance substantially identical to those attached hereto in Appendix 8. 

Buyer8 shall also within 90 days of the Effective Date, execute and record a conservation 

i:asement, in fonn and substance substantially similar to that attached hereto as Appendix 9, on 

the Easement Property. Buyers shall also provide to DOl, EPA and the State a copy of the . . . 

conservation easement granted to the Continental Divide Land Trust for the Cobb and Ebert MS . . 

#340 within thirty (30) days after such conservation easement has been executed and recorded. 

XL BUYERS' CERTIFICA]'ION 

66. By entering into this Agreement, esch Buyer certifies that to the best of its 

knowledge and belief it has fully and accurately disclosed to EPA and CDPHE all infonil.ation 

known to such Buyer which relates in any way to any &isting Contamination or any past or 

potential future release ofhaxilrdous substances or pollutants or contaminants at or from the 

Property and to its qualification for this Agreement Each Buyer also certifies thatto the best of 

its knowledge and belief it has not caused or contributed to a release or threat of release of 

hazilrdous substances or pollutantS or oontamiriants at the Property.·· Subject to the dispute 

resolution provisions of Paragraph 58, if the United States or the .State detennines that 

information provided by Buyers is not materially accurate and complete, the Agreement, within 

the sole discretion of the United States or the State, shall be null'imd void as to Buyers and the 

United States and the State resen'eall rights they may have. 
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XIL COVENANTS NOT TO SUE. TO BUYERS 

67. Covenants Not to Sue to Buyers. 

a. Subject to the Reservation ofRigbts in Section x;m of this Agreement, 

arid upon completion of the work specified in Section V (Work to be 

Perfonned at Wellington Oro Site), Section VI (Work tO be Perfonned at 

the Jessie Mine and Mill Site and IXURoya! Tiger Site), and Section X 

(Open Space and Land Use Planning), the United States and the State 

coven!llltnot to sue or .take any other civil, judicial or administrative 

. action against Buyers, and their elected officials, representatives or 

employees to the extent such officials, representatives, or employees' 

liability arises solely from their status as officials, representatives, or 

employees, for any and all civil liability for injunctive relict; 

reimbursement of response costs, and/or contribution pursuant to 

Sections 106, 107, and/or 113 ofCERCLA, 42 U.S.C. §§ 9606, 9607 

and/or 9613, with respect to the Existing Contamination associated with 

the Property. Subject to the Reservation of Rights in Section xni of this .. 

Agreement, and upo~ completion of the work speeified in Section V 

(Work to be Performed at W cl!ington Oro Site), .Section vi (Work to be 

Petfotmed at the Jessie Mine and Miii Site and1XU Royal Tig~r Site), 

and Section X (Open Space and Land Use Planning), the United States 

fiuther covenants not to sue or take any other civil; judicial or 

adminiStrative u:tion against Buyers, their elected officials, 
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representatives, or employees, for any and all civii liability for injunctive 

relief and/or civil penalties pursuant to Sections 309( a), (b), (d), and/or 

(g), and/or 311 of the Federal WaterPollution Con1rol Act, 33 U.S.C. 

§§ 1319 (a), (b), (d), andl~r (g), 1ll1Cil~r 1321, With ~i:ct to Existing 

Coutamination discblqing lit or fr<im the W1:llington Oro Site, the 

IXIJRoyal Tiger Site and theJ essie Mine and Mill Site. Subject to the 

Reservation of Rights in Section Xlli of this Agreement, aD.ci upon 

completion of the work specified in Section v {Work to be Peiformed at .. 

· Wellington Oro Site), Section VI (Work to be Performed lit the Jessie 

Mine and Mill Site and lXURoyal Tiger Site), 'and Section X (Open Space 

and Land Use Planning), the State ~er covenants not to sue or take any 

~ther civil, judicial or adminis1rative action agaiiist Buyers, fueir elected 

officials, representatives, or employees, for any and all civil liability for 

injunctive relief and/or penalties pursuant to the Colorado Water Qual,ity 

Control Act, C.R.S. §§ 25-8-101 et seq., with respect to Existing ·. 

Contamination discharging at or from. the Property. . 

b. · Covenants Not to Sue for Natural Resource Damages to BuyerS. Except · . . . . . 

. as specifically provided in Section XUI (Reservations ofRlgh~ as to 

Buyers), the United States and the State each covenant not to ~e.or to 

take any other civil, judicial, or ildministni.ti.ve action against Buyers, their 

elected officilils, representatives or employees to the extent such officials, 

representatives, or employees' liability arises solely from their status as 
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officials, representatives, or employees for recovery of natural resource 

datllages under Section 107 ofCERCLA, 42 U.S.C. § 9607, relating to 

releases ·or hazardous sUbstances with respect to .the Existing 

· · · Contamination associated With the Property. This .cOvenant not to sue 

shall be effective upon completion·ofthe work specified ui Section V 

(WOik tobe PerfollDed at the Wellington OrO Site), Section VI (Work to 

be Performed at the Jessie Mine and Mill Site and IXJJRoyal Tiger Site) 

and Section X (Open Space. and Land Use Planning). 

:Xiii,. RESERVATION OF RIGHTS AS TO BUYERS 

68. The United States' and the State's covenant not to sue set forth in Section xn 

above do not pertain to any matters other than those expressly specified in Section XII. The 

. United States and the State each reserve and this Agreement is without prejudice to all rights 

against Buyers with respect to all other matters, including but not limited to, the following: 

a. Claims based on a failure by Buyers to meet a requirement of this 

Agreement, including but not limited to Section IV (I)ue 

Care/Cooperation), Section V (Work to be Performed at the Wellington 

Oro Site), Section VI (WOik to be PerfollDed at the Jessie Mine and Mill 

Site and IXURoyal Tiger Site), Section VID (Access/Notice to Successors 

in Interest), and Section X (Open Space and Land Use Planning). 

b. · Any liability reSulting from past or future releas~ of hazardous substances 

or pollutants or contaminants, at or from the Property caused or 

contributed to by Buyers, their successors, assignees, lessees or 
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sublessees, except as a result ofBuyers perfoiillance of response actions in 

accordance With this Agreement, the SOW andiorthe VCUPs; 

c. Any liability resulting from exacerbation by Buym, their successors, 

asSignees, lessees or sublessees, of Existing Contamination excei>t as a 

result l)fBuyers perfoiillance of response actions in accordance with this 

Agreement, the SOW and/or the VCUPs; 

d. Any liability resulting from the release or threat of release of hazardous 

substances or pollutants or contaminanjs at the Property after the effective 

e. 

date ofthis Agreement, not within the definition of Existing 

Contamination; 

Criminal liability; ---:;,· 

f. Liability for violations of stonn.water requirements under the Colorado 

Water Quillity Control Act or the Federal Water Pollution Control Actto 

the extent ·any such violations arise frOm activities conduCted by Buyers 

after the effective date of this Consent Decree resUlting in discharges to 

which stoiill water requirements would be applicable. Nothing in: this 

subparagraph 68(f) sball be construed as a waiver of Section 12l(e) of . 

CERCLA; 42 U.S.C. § 9621(e); and 

g. Liability for violations oflocal, State or federal law or regulations. 

69. With respectto any clahn or cause of action asserted by the United States or the 

State, the Buyers shall bear the burden of proving that the claim or cause of action, or any part 

thereof, is attributable solely to Existing Contamination. 
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70. Nothing in this Agreentent is intended as a release or covenant not to sue for any 

claim or cause of action, administrative or judicial, civil or crin:iinal, past or future, in law or in 

equity, which the l]nited States or the State may have against any person, fum, corporation or 

other entity not a party to this Agreement. 

71. Nothing in this Agreement is ·intended to limit the right ofEP AorCDPHE to 

undertake future response or cleanup actions at .the Property or to seek to compel parties other . · 

than the Settling Parties to perform or pay foi: response or cleanup actions at. the Property. 

Nothing in this Agreement shall in any way restrict or limit the nature or scope of response 

. actions which may be taken or be required by EPA or CDPHE in exercising their authority under 

state or federal law. Buyers acknowledge that they are acquiring Property where response 

actions may be required. · 

XIV. BUYERS' TRANSFER OF COVENANT 

72. Subject to the provisions in Section VIII (Access/Notice to Successors in Interest) 

and Section X (Open Space and Land Use Planning), all of the rights, benefits and obligations 

. Conferred upon Buyers under this Agreement may be assigned or transferred to any person with 

the prior written consent of EPA and CDPHE in their sole discretion, provided, hawever, that iii 

· the event that Buyers assign or transfer an interest in all or any portion of the Property to :it quasi- · · 

· governmental entity established tO accomplish the objectives of this Consent Deeree, Buyers .· 

shall promptly notify EPA and CDPHE of such tnmsfer but need not obtain prior written. ·· 

approval. 
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73. Buyers agree to pay the reasonable costs incurred by EPA and Cl>PHE to review 

any subsequent reque~ts for consent to assign or transfer the benefits and· obligations conferred 

by this Agreement. 

74. In the event of ali. assignment or transfer of any portion of the Property or an 

assignment or transfer of an interest in a portion of the PropertY, the assignor or transferor shall 

continue to be bound by all the tenns and conditions, and subject to all the benefits, of this 

Agreement except as EPA and CDPHE and the assignor or transferor agree otherwise and 

modifY this Agreement, in writing, accordingly. Moreover, prior to any assigmilent or transfer of 

any portion of the Property, the assignee or transferee must consent in writing to be bound by the 

terms of this Agreement including but not limited to the certification requirement in. Section XI 

of this Agreement and the land use provisions set forth in Section X of this Agreement in order 

for the Covenant Not to Sue in Section XII to be available to tha:tparty. The Covenant Not To 

Sue in Section XII shall not be effective with respect to any assignees or transferees who fail·to 

provide such written consent to EPA and CDPHE. Further, if Buyers make any ~~&signments or 

transfers without complying with the terms and conditions of this Section, Buyer& sball pay into 

the State's natural resource damage fund an amount equal to the sales price received by Buyers 

on account of such transfer or assignment. The State in its discretion may waive all or a portion 

of any such payment requited to be made by Buyqs .. The provisions of this Paragraph 74 do not 

apply to an assignment or transfer to a Settling Party. 

XV. . BUYERS' COVENANTS NOT TO SUE 

75. In co~derationofthe Covenant Not To Sue in SectionXIIofthis Agreement, 

· the Buyers hereby covenant not to sue and not to. assert any claims or causes of action against the 

• 
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Uriited States, the State, their authorized officers, employees, or representatives, and the Sellers 

and their directors, officers and employees with respect to the Property or this Agreement, 

including but not limited to: 
' ' 

a. any direct or indirect c~ for reimbursement from the Hazardous . 

Substance Superfund established pursuant to the Internal Revenue Code, 

26 U.S.C, § 9501, through CBRCLA Sections 106{b)(2), ill, 112, or 113, 
. . ' . 

42 U.s.c: §§ 9606(b)(2), 9611,%12, or 9613, or any other provision of 

law; 

b. any claim against the United States, the State, or the Sellers, mcluding .any 

deparbnent, agency .or instrumentality of the United States or the State or 

Sellers lUlder CERCLA Sections 107 or 113, 42 U.s.c, §§ 9607 or 9613, 

related to the Property; or 

c. any claims arising «>ut of response activities at or in connection with the 

Property, including claims baSed on EPA's or CDPHE's oversight of such 

actiVities or approval of plans for such activities, or claims' under the. , 

United States Coriatitution, the Colorado Constitution, the TuckCrAct, , 

28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as . · 

amended, or at i:ommon law, 

unless the United States or the State first asserts a claini. agaiDst the B~yers relating to the 

Property and the c1aim arises out of the same transaction or occurrence. 

Nothing in this Agreement shall preclude Buyers from requesting state or federal grant 

funding to undertake any work requited nilder this Agreement or any work on ot related to the 
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Property. Nothing in this Agreement is intended to waive or otherwise limit any defenses ot 

ct>unterclaims that Buyers may have in the event the United States or the. State brings an action 

against Buyers pursuant to Section XITI. 

· · 76. · The Buyers reseive, and this Agreement is without prejudice to, actions against 

the Unjted States or the State based on negligent actions taken directly by the United States or . 

the State, not inclUding oversight or approvill of the Buyers' plans or activities, tllat iiJ'e brought· . . 

pursuant to any statute other than CER.CLA or R,CRA and for which the waiver of sovereign 

imni,unity is found in a statute other than CERCLA or RCRA. Nothing herein shall be deemed to . 

constitute preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. 

§ 9611, or 40 C.F.R. § 300.700(d), nor a waiver of the State's govenimental immunity provided 

in C.RS. §§ 24-10-101 to 120. 

XVL PAYMENT OF PAST RESPONSE COSTS BYSELLERS 

77. Not more than thirty (30) days after the Effective Date of this Consent Decree, 

Sellers shilll pay to EPA from the proceeds from the sale of the Property $718,432 for 

. reimbursement and full satisfaction of Past Response Costs. Upon payment of this amount lind·· · 

any other amounts required of Sellers pursuant to this Agreement, Sellers shall liquidate and · 

distribute illl remaining assets to shareholders and members. EPA acknowlC!iges· that Sellers' 

obligations under the Administrative Orders have been satisfied and the Administrative Orders . . . 

'have been oompletecl All payments to EPA shall be msde by a certified or cashier's check or 

checks made payable to ''EPA Hazardous Substance Superfund," referencing the name and .· . 

;uidress of the Party makin~ payment and EPA Site/SpilliD number. 08-SF or by FedWm . 

Electronic Funds Transfer. Sellers shall send the cbeck(s) to: 
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Regular Mail: Mellon Bank 
EPA RegionS 
Attn: Superfund Accounting 
Lockbox 360859 
Pittsburgh, Pennsylvania 1S25i"6S59 

Express Mail: Mellon Bank 
EPA360859 
Mellon Client Service Center, ROI)m 1S4-<i10 . 
500 Ross Street · · 
Pittsburgh, Pennsylvania 15262-0001 

or other such address as EPA may designate in writing or by wire transfer to: 

ABA=021030004 
TREAS NYC/CTIV 
BNF=/ AC-68011008 

Wire transfers must be sent to the Federal Reserve Barile in New York. Any payments received 

· after 4:00p.m. East~m Time will be credited on· the next bnsiness day. 

78. At the time of payment, Sellers shall SCild notice that the payment has been 

made to: 

John WorkS 
EPA Enforcement Specialist 
U.S. EPA RegionS. 
Suite 300 (SENF-T) 
999-lSth Street . 
Denver, CO 80202-2466 

And: 

Kevin Mackey·· 
State Project Officer 
Colorado Department of Public Health and Environnient 
Hazardous Materials and Waste Manageui.erit Division 
Remedial Programs Section 
4200 Cherry Creek Drive South 
Denver, Colorado 80246-1530 
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79. IfSellers fail to make any payment required by Paragraph 77 by the required due 

date, Interest shall accrue on the unpaid balance through the date of payment 

80. If any amounts due to EPA under Paragraph 77 are not paid by the required date, 

Sellets shall be in violation ofthjs Agreement and shall pay to EPA, as a stipUlated p~ty. in 

addition to the. interest required by Paragraph 78, $100 per day that such payment iS late. 

Stipulated peiialties are due and payable not more than thirty (30) days after the date of cil:mand 

for payment of the penalties by EPA. All payn1ents to EPA under this Paragraph shall be 

identified as "stipulated penalties" and shall be made in the manner set forth in Paragraphs 77. 

and78. 

81. Penalties shall accrue as provided above regardless of whether EPA has notified 

Sellers of the violation or made a demand for payment, but need Only be paid upon demand. All 

penalties shall begin to accrue on the day after paymentis due and shall ci>ntinue·to accrue 

through the date of payment. Nothing herein shall prevent the simultaneous accrual of separate 

penalties for separate violations of this Agreement 

82. In addition to the Interest and Stipulated Penalty payments required by this 

Section and any other remedies or sanctions available to the Uriited States by virtue of Sellers' 

· failure to comply with the requirements of this Agreement, any Seller who fails or refuses to 

· con:q)Iy with any term or condition of this Agreement shall be subject to enforcement action 

pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. § 9622(bX3). If the United States brings 

an action to enforce the Past Response Costs payment proviSions of this Agn:emtnt, Sellers shall 

rennbucie the United States for all costs of such action, including but not limited to costs of 

attoriley time. 
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83. The obligations of Sellers to pay amounts owed to EPA under this Agreementare. 

joint and several. In the event of the failure of any one or more Seller to make the payments 

. required Iinde!: this Agreement, thi: remaining Sellers shall be responsible for such pa)'llientl;. 

84. Notwithstanding any other proVision of this Section, the United States may, in its 

. unreviewable discretion, waive payment of any portion of the stipulated penalties that have . 

accrued pursuant to this AgreeJ!leut. Sellers' payment of stipulated penalties shall not excuse 

Seller$ from performance of any other r~uirements of this Agreement. · 

XVII. COVENANTS NOT TO SUE TO SELLERS 

85. Covenants Not to Sue to Sellers. 

a. Except as specifically provided in Section XVIII (Reservations ofRights 

as to Sellers), the United States and the State covenant not to sue or to take 

any other civil,judicial, or administrative action against Sellers and/or 

their directors, officers or employees to the extent such directors, officers . 

. or employees' liability arises solely from their status as dirt:ctors, officers, 

or employees pursuant to Sections 106, 107(a), and 113 ofCERCLA, 

.42 U.S.C. §§ 9606, 9607(a) and 9613 with regard to the PrOperty and the. 

Existing Contamination. With respect to preSent and future liability, this 

covenant shall take effect upon receipt by· EPA of all amounts required to 

be paid by Sellers by Section XVI (Payment ofPast Response Costs By 

Sellers) and Paragraph 51 (Payment of Future Response Costs) and receipt 

by DOl of all amoWtts required to be paid by Sellers by Section X (Open .. 

Space and Land Use Planning). Except as specifically provided in 
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Section XVIII (Reservations ofRights as to Sellers), the United States and 

. the State further covenant not to sue or take any other civil; judicial or 

.admioistriltive action againSt Sellers. and/or their directors, officers or 

employees to the extent such directors, officers, or employees' liability 

. arises solely from their status as officers, directors, or employees, for any 

and all civil liability for injunctive relief and/or civil penalties pursuant to 

Sections 309(a), (b), (d), and/or (g), andlor3ll oftheFederal Water 

Pollution Control Act, 33 U.S.C. §§ 1319 (a}, (b), (d), and/or (g), and/or 

1321, and/or the Colorado Water Quality Control Ac~ C.R.S. §§ 25-8-101 

et seq., with respect to Existing Contamination discharging at or from the 

Wellington Oro Site, theOOJRoyal Tiger Site and the JessieMi:De and 

Mill Site. This covenant not to sue is conditioned upon the satisfactory· 

performance by Sellers of their obligations under this Agreement. This 

·covenant not to sue extends only to Sellers and their directors, officers and 

employees and does not extend to any other person. 

b. Covenants Not to Sue for Natural Resource Damages to Sellers. 

Except as specifically provided in Section XVID (Reservations ofRights 

as to Sellers}; the United States and the State each covenant not tO sue or 

to take any other civil, judicial, or administrative action against Sellers · . . . 

and/or their directoni, officers or employees to ihe extent such officers' 

directors', and employees' liability arises solely from their status as 

officers, directors, or employees for recovery of natural resource damages 
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under Section 107 of CERCLA, 42 U.S. C. § 9607 relating to releases of 

hazardous substances with respect to the Existing Contamination 

associated with the Property, This covenant not to sue shall be effective 

upon receipt by EPA of .all amounts required to be paid by Sellers by 

Section XVI (Payment of Past Response Costs By Sellers) and 

Paragraph 51 (Payment ofFutnre Response Costs)and receipt by DOI of 
' . ·, 

all amounts required to be paid by Sellers by Section X (Open Space and 

Land U5e Planning) and the recordation of the couservation easement on 

. the Basement Property pursuant to Paragraph 65. 

:xvm. RESERVATIONS OF RIGHTS AS TO SELLERS 

86. Reservations ofRights. 

a. The United States and the State each reserve, and this Agreement is · 

without prejudice to, all rights against Sellers with respect to .all matters 

not expressly included within the Covenant Not to· Sue in Section XVII. 

Notwithstanding any other provision of this Agreement, the United States 

and the State each reserve all rights against Sellers with respect to: 

(i) liability for failure of Sellers tO meet a req~t of this 

Agreement; 

(ii) criminal liability;. 

(iii) liability, based upon Sellers' ownership or operation of the 

Property, or upon.Sellers' transportation, treatment, storage, or 

disposal, or the arrangement for the transportation, treatment, 

51 



storage, or disposal, of a hazardous substance or a solid waste at or 

· in connection with the Property, after the Effective Date ofthis 

Agi'eCment; arid 

· (iv) -liability arising from the past, present, or future disj,osal, release or 

threat of release of a hazardous substance or pollutant, or 

oontaniinant outside of the Property and outside of Existing 

Contamination. 

_b. Natural Resource Damages Reservations as to Sellers. 

Notwithstanding any other provision oftbis Agreement, the United States 

and the State each reserve the right to institute proceedings against the 

Sellers seeking recovery of natural resource damages arising from: 

(i) · injury to, destnlction of: ·or loss of natural resources and the cost of 

assessing such injury, destruction, or los_s that results from a 

release of any kind of hazardous substance riot identified in any 

site record oi: administrative record nialntained by the United 

States Fish and Wildlife Service with iespect to the.Existing 

Contamin~on associated with the Property as of the date of· . . . . 

lodging of the Consent Decree; or 

(ii) injury to, destruction of, or loss of natural resources and the cost of 

assessing such injury, destruction or loss that results from 

wianticipated, extraordinary events, which .rei>ult in the release of 

52 

----------



substantii!l additioruil quantities of hazardous substances, 

excluding any such event caused by Buyers; or 

(iii) injuzy to, destruction of; or loss .of natural resources and the .cost of 

assessing such injUl)', destructiOn or loss of trust resourceS ~thin a 

taxonomic family not addressed in the iessie Miri.e and Mill Site, 

Wellington Oro Site, or the IXIJRoyal Tiger Site files of the Fish 

and Wildlife Service ofDOI and that is of a type of injury not · 

identified in the Fish and Wildlife files for these Sites . 

. · 87. Nothing in this Agre~ent is intended to be nor shall it be construed as a release, 

.·covenant not to. sue, oi: compromise of any claim or cause of action, administrative or judicial, · 

civil or criminal, past or fntlirli, in law or in equity, which the United States or the State may 

have against any person, firm; corporation or other entity not a signatory to this Agreement~ 

XIX. COVENANTS NOT TO SUE BY SELLERS 

88. Sellers i:ovenairt not to sue and agree not to assert any claims or causes of action 

against the United States, the State, or their Contractors or employees, and Buyers and their . 

elected (lfficials, representatives, and employees with respect to the Property or this Agreement, 

incfuding but not limited to: 

a. any direct or indirect claim for reimbursement from the EPA }hzardous 

Substance Supertimd established by 26 U .S.C . .§ 9507, based on Sections 

106(11)(2), 107, 111, 112, or 113 ofCERCLA,42 U.S;C. §~ 9606(b)(2), 

·. 9607,9611, 9612, or 9613, or any othet provisionof1aw; 



b. any claims arising out of response or cleanup aetions at or in connection 

with the Property, including any claim under the United States 

Constitution, the Coloiado Constitution, the Tucker Act, 28 U.S.C. 

§ 1491, the Equal Access to Justice. Act, 28 U.S.C. § 2412, as aniended, or 

at COJIIIIlon law; and 

c.· · any clainl against the United States; the State and/or the Buyers puisuant · 

. to Sections 107 and/or 113 ofCERCLA,42 U.S.C. §§.9607andlor9613, . 

relating to the Property, 

. unless the United States or the State first asserts a claim against the Sellers 

relating to the Property and the claim arises out ofthe same transaction or 

occurrence. 

89. Nothing in this Agreement shall be deemed to constitute approval or 

. preauthorization of a daim within the meaning of Section 111 ofCERCLA. 42 U.S.C. § 9611, or 

40 C.F.R 300.700(d}, or a waiver of the State's or Buyers' governmental immunity provided in 

C.R.S. §§ 24-10-101 to 120. 

90. Sellers agree not to assert any CERCLA claims or canses of action that they inay 

. have for all matters relating to the Property, including for contribution, against any other person. 

This waiver shall not apply with respect to any defC~~Se, claim, or cause of action that a Seller 

may have again$1 any person if such person asserts a claim or cause of action relating to the 

Property against snch Seller. 
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XX. PARTIES BOUNDITRANSFER OF COVENANT 

. 91. This Agreementshilll apply to and be binding upon the United States and the 

State, and shall apply to and be binding upon the Settling Parties, their officers, directors, !llected 

officials arid employees. Each signatOry of a Party to this Agreement reP.resents that he or she is 

fully authorized to enter into the tenns and conditions of this Agreement and tq legally bind such 

Party. 

XXI. DISCLAIMER 

92. This Agreement in no way constitutes a finding by EPA o_r CDPHE as to the risks 

tO human health and. the enviromnent which may be posed by contamination at the Property nor 

constitutes any representation by EPA or CDPHE that the Property is fit for any particular 

purpose. 

XXII. DOCYMENT RETENTION 

93. . The Settling Parties agree to retain and make available to EPA and CDPHE all · 

business and operating records and contracts relating to the Property, Property studies and 

investigations, and dacuments relating to operstions at the Property, for at least ten (10) years 

following .the Effective Date of this Agreement unless otherwise agreed to in writing by the 

Parties. At the end often (10) years, the Settling Parties shall notify both EPA and CDPHE of 

· the location of such doc~ents and shiill provide EPA and CDPHE with an opportunity to copy 

an )I documents at tile expense of the Party requesting such copies. The Settling Parties may 

assert that certain documents, records and other inform11.tion 1!-re privileged under the attomey-

. client priVilege or any other privilege recognized by .federal or State law. If the Settling Parties 

assert such a privilege, they shall provide to EPA and CDPHE the following: (1) the title of the 
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document, record, or infoiDlation; (2) the date of the document, record, or information; (3) the 

. name and title of the author of the document, record, or infoiDlation; ( 4) the name and title of 

.· each addressee and recipient; (5) a description of the subject of the document, record, or 

· information; and (6) the privilege asserted by the Settling Party. However, no documents, 
. .. 

reports or other information created or generated pursuant to the requirements of this Coment 

.Decree shall be withheld on the grounds that they.are privileged. 

XXIII. NOTICES AND SUBMISSIONS 

94. Whenever, Under the tenus of this Agreement, notice is required to be given or a 

· document is required to be sent by one Party to another, it shall be directed to the individuals at 

the addresses sPC:cified below, unl!lSS those individuals or their successors give notice of a 

· . change to the other parties in Writing. Written notice as specified herein: Shall constitute 

COIIiplete satisfaction of any written requirement of this Agreement with respect to the United 

States, the State,.and the Settling Parties. 

As to the Unitl:d States: 

As to EPA: 

Chie4 Environmental Enrorcement Section, 
Environment and Natllral Resources Division 

U.S. Department of JIIStice 
P.O, Box 7611 . . 
washingtim,D.c. 20044-7611 Re: nJ#_·-'----

Andrea M_adigan 
Enforcement Attorney 
US EPA Region 8 
.999-lSth Street, Suite 300 (ENF-L) 
Denver, Colorado 80202 · 
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As to DOl: 

As to the State: 

As to the Buyers: 

- - --- -- -----------~~ 

And: 

Victor Ketellapper 
EPA Project coOrdinator 
US EPARegion 8 _ . -
999-lSth Street, Sl!ite .300 (EPR-SR) 
Denver, Coloxado 80202 

Dana Jacobson· 
US Department of Interior 
·Office of Regional Solicitor 
155 Paifet Street, Suite 151 
Lakewood, Coloxado 80215 

Robert J. Eber 
Assistant Attorney General 
Colorado Department of Law 
NatUral ResourCQ and Environment Section 
Hazardous and Solid Waste Unit 
1525 Shemian Street, s"'_ Floor 
Denver, ColoradQ 80203 

And: 

Kevin Mackey 
State Project Officer 
Colorado Department of Public Health and Environment 
Hazardous Materials and Waste Management Division 
Remediall'rograms Section 
4200 Cherry Creek Drive South 

. Denver, Colorado 80246-1530 . 

. Jeffrey L. Huntley 
Sun:imi.t County Attorney 
P.O.Box68 
B~kenridge, Colocido 80424 

TOdd RObertson _ 
Sun:imi.t County Open Space and_ Trails Director 
P.o:.Box 5660 _ 

• Frisco, Coloxado 80443 
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As to the Sellers: 

Timothy H. Berry 
. Berry&Mmphy,P.C. 

P.O.Box2 
Leadville, Colorado 804.61 

. Timothy J. Gagen 
. TownManager 
Town ofBreekenridge 
.P.O;Boxi68 . 
Breckenridge, Colorado 80424. 

· RobertW. Lawrence 
Davis Graham & Stubbs LLP 
1550 17th Street, Suite 500 
Denver, Colorado 80202 

The B&B Mines, Inc. 
· 600 Seventeenth Street, Suite 2700 South 
Denver, Colorado 80202-5427 

With a copy to: 

Denis B. Clanahan 
KrysBoyle 
600 Seventeenth Street, Suite 2700 South 
Denver, Colorado 80202-5427 

XXIV. EFFECTIVE DATE 

9S.. The Effective Date of this Consent Decree shall be the date upon which it is 

entered as an Order of the Court. 

XXV. TERMINATION 

. 96. · If any Party believes that any or all of the obligations under Secti<in VITI 

(Access/Notice to Successors in Interest) are no longer necessary to ensure compliance with the 

requirements of the Agreement, that Party may request in writing that the other Parties agree to · 

tennipate the provision(s) establishing such obligations; provided, however, that the provision(s) 
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in question shall continue in force unless and untilthe Party requesting slich tennination·receives 

written agreement from the other Parties to terminate such provision(s) . 

. XXVI. CONTRIBUTION PROTECTION . . . 

97. With regard to claims for contribution against settling Parties, the Parties hereto 

·agree that the Settling Parties are ~titled to protection from contribution actions or claims as 

provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2) for matters addressed in this 

Agreement. The matters addressed ~ this Agreement are all response actions taken or to be 

taken, response costs incurred or tO be incurred, and natural resource damages suffered or to be 

suffered by the United States arid the State, by the Settling Parties or by any other person with 

.·respect to Existing Contamination at the Property. · 

· 98. The Settling Parties· agree that with respect to any suit or claim for contribution 

brought by either or both of them formatters related to this Agreement, the appropriate Settling 

Party will notify the United States and the State in writing no later than sixty ( 60) days prior to 

the initiation of such snit or claim.-

99. The Settling Parties.also agree that with respect to any snit or claiJri for 

·contribution brought against either or both of them for matters related to this Agreement the 

appropriate Settling Party will notify iii writing the United States and the State within ten (1 0) 

days of service of the complaint on thi:m. 

:xxvn. ANNUAL APPROPRIATION BY TOWN AND COUNT¥ 

100. Notwithstanding anything herein contained to the contrary, the obligations of the 

Town and the County under the Consent Decree and SOW iue expreSsly subject to an annual 

appropriation being made by the governing bodies of the Town and the Couniy in amounts 
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suffi.ci~t to allow the Town and the County to p~ormtheir respective obligati~ hereunder; 

The obligations of the Town and the County hereunder shal.l not constitute a general obligation 

indebtedness or multiple year direct or indirect debt or othet: fujancial obligation whatsoever · 

within the meaning ofthe Constitution or laws of the State of Colorado. 

Decree: 

XXVIU; ·ATTACHMENTS 

101. The following appendices are attached to and incOrporated into tbisConsent 

Appendix 1-Property Map . 
Appendix 2 - Legal Desctiption of the Property 
Appendix 3 -Action Memorandum. and Amendment 
Apperidix 4- Statement of Work 
Appendix S ~ Voluntary Cleanup Plans for the Jessie Mine and Mill Site and the 

· IXURoyal Tiger Site 
Appendix 6-Memorandum of Understanding between DO I, State and Buyers 
Appendix 7 - Restrictive Covenant (Public Open Space) 
Appendix 8-. Environmental Covenant 
Appendix 9- Fonn of Conservation Easement for Easement Property 

XXIX. MODIFICATION 

102. Time schedules specified in the Statement of Work may be modified by 
. . . . . - ·. 

agreement of the Buyers and EPA. Time schedules specified in the VcuPs maybe modified by 

agreement of the Buyers and the State. All such modifications shall be made in writing. 

103. Except as otherwise provided in the SOW and VCUPs, no material modifications . . .. . 

Shall be made without written notification to and wrliteri BpJiroval of the United States, the State, 

the Buyers, and the Court. Modifications to the SOW that do not materially alter that d.ocument 

may be made by Written agreement between EPA, after providing the State with a reasoriable 

opportunity to review and cOrimtent on the proposed modification, and the Buyers. 
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Modifications to the VCUPs that do not materially alter those documents may be made by 

written agreement between the State and the Buyers. 

104. Nothing in this Consent Decree shall be deemed to alter the Court's power to 

enforce, supervise or approve modifications to this Consent Decree. 

XXX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

105. This Consent Decree shall be lodged with the Court before entry for a period of 

not less than thirty (30) days for public notice and comment. The United States and the State 

each reserve the right to withdrew or withhold its consent to the Consent Decree if comments 

disclose facts or considerations which indicate th!lt this Agreement is inappropriate, improper or 

inadequate. 

SO ORDERED THIS DAYOF _______ __c, 2005 .. 

UNITED STATES DISTRICT JUDGE 
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IT IS SO AGREED: 

FOR 1HE PLAINTIFF UNITED STATES OF AMERICA: 
Assistant Attorney General 
Environment and Natural ResoUICes Division, U.S. Dejlartment of Justice . . 

IT IS SO AGREED:. 

FOR 1HE PLAINTIFF UNITED STATES OF AMERICA: 

Assistant Attorney General . 
Environment and Natural ResoUICes Division, U.S. Department of Justice 

By: K. G ·~..!. A pa\.noon Date: 5" /1 lQjc-5" 
Kell-r Johnson · 
Acting sistant Attorney General · · 
Environment and Natural Resources Division 
U.S. Dep t of1ustice · 

\ 
By: Date:._~-----'---

W. BenJ · Fisherow 
Deputy ection Chief 
Enviro ental Enforcement Section . 
Environment and Natural Resources Division 

· U.S. Department of Justice 

62 



THE U.S. ENVIRONMENTAL PROTECTION AGENCY REGION 8 

By:~nt:) 
Carol Rushiil 
Assistant Regional Administrator 
Office of Enforcement, Compliance 
and Environmental Justice 
U.S. EPA Region 8 
999 18'h Street, Suite 300 
Denver, CO 80202 

Date: 

By: dht0.t. '- /J1«4if' Date: 5,/! 0 J 0 'S 
Andrea Madigan . 
Enforcement Attorney 

·U.S. EPA Region 8 
999 18th Street, Suite 300 

. Denver, Colorado 80202 
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FOR THE PLAINTIFF THE STATE OF COLORADO: 
COLORADO DEPARTMENT OF PUBUC HEALTH AND ENVIRONMENT 

-~rh 
liaSJI. Benevento 

Executive Director . 
Colorado Department of Public Health and Environment 
4300 Cherry Creek Drive South 
Denver, CO 80246-1530 

COLO~PAR MENT OF LAW FOR THE ATIORNEY GENERAL 

By:/"J~ . Date: sho,tos-
Robert J. Eber I · 
Assistant Atto General 
Colorado Department ofLaw 
Natural Resources and Environment Section 
Hazardous and Solid Waste Unit 
1525 Sherman Street, 5th Floor 
Denver, Colorado 80203 
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IT IS SO AGREEP: 

FOR THE DEFENDANTS: 

B&B ~, INC.\7 A 

By: / ~ iJ~
1 

Date:_-.J>!......:.· .. ..i!:..v::.._·_,.?~s>.!JCIO!.J,L_-_ 
Name: A'.·, 4c _.,; . /1....,,.,;:':} . .7-
Address: f'p" , 7 7'< J'T" ""-.2 ?cc, 

/) p n ue.t' c: () .f:v:Jo 2 

DIAMO~/p~K CO. /; 

By: / ~ Date:. __ ,<..r_-.->L!<><-:--2u•!.<;,,,_.c~-
Name: ,£ 'c L. ;;:z ~,.,.;;;;y. 7;. 
Address: t{<Jt> 1 2J C 0:6tJl<'o 

/)c>A ""V [ lJ .I'"Q2<i? 

LITTLEL.I_?ZIJ LIMIT~ LIABILITY COMPANY 

By: / 4.,____~ Date: C·.2D -.2o<'f 

Name:A'·:::.,I t:;::j.=r ~; 
Address: _p . 1 _:e ..:ti.zqt> 

(h.,-, ve,... rl) R:IJ..J.:) 

WIRE P?:LIMITEDCIABILITY CO. MPANY -

By: ~-J../J-----4 Date: .r- .2 ~ -.2n~ 
Name; ,Y,·c h• ".! /2"""''·5 7,::-
Address; .;,,) 11"" fol- ""'.z7•<> 

?len M"Z ' ('c) ,_ .P·'l e 1 
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IT IS SO AGREED: 

.FOR THE BUYERS: 

SUMMIT COUNTY 

By: ~L-k____ · .. Date:~"-'-\. 1 ~ 1 'l._o<!:; '{; 
Robert H.S. French 
Vice Chairman, Board of County Commissioners 
Summit County, Colorado 
POBox68 
Breckenridge, CO 80424 

TOWN OF BRECKENRIDGE 

By: r;#& d(:.d.~ . 
. Ernie Blake 

Mayor, Town of Breckenridge, Colorado · 
POBox 168 
Breckenridge, CO 80424 
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It: • · 1 / www .c pa .gov/RcgJonS/w s' ~/cu rs/r '· ·r11s . htm 
Last updated on l"lon-l;y, Derc•mh<'r 19, 201 l 

Region 5 RCRA Corrective Action 
You are here : EPA Home >>About Region 5 »Waste Program »RCRA Hazardous Waste •>RCRA 
Correctiv_s! Action »RgqjQn 5 Guigance Documents ,r le" nup Ppfflrms 

RCRA Cleanup Reforms 
The U.S. Env ironmental Protection Agency (EPA) Region 5 is 
implement ing a set of administrat ive reforms, known as the RCRA 
Cleanup Reforms, to the Resource Conservation and Recovery Act 
(RCRA) Corrective Action program. The reforms are designed to 
achieve faster, more efficient cleanups at RCRA sites that treat, store, 
or dispose of hazardous waste and have potential environmenta l 

You will need Adobe 
Reader to view 
some of the files on 
this page. See EPA's 
PDF page to learn 
more. 

con tamination. Although these reforms will emphasize f lexibility and trying new approaches 
to clean up these facil ities/ EPA Region 5 and the States will continue to ensure protection of 
human health and the envi ronment . The EPA developed a fact sheet that summarizes the 
goals and ideas of the RCRA Cleanup Reforms. 

RCRA Cleanup Reforms: Faster. Focused. More Flexible Cleanuos (EPA530-F-99-018) (PDF) 
( 4r-~·. 27K) July 1999 

Region 5 Imple mentation of RCRA Corrective Action 
Reforms 

Region 5 has four mechanisms by which corrective action is initiated and overseen: 

o Permit authority: All of the six Region 5 States are authorized for corrective action. 
The Region and States are working on t ransition plans to ensure an efficient transfer 
of Project responsibility to each State from the Reg ion . The Region will continue to 
provide technical assistance. 

o Traditional enforcement orders: Used where orders al ready in place. Region maintains 
greatest level of oversight. 

o Performance-based consent agreement:This simplified order focuses on outcome, and 
generally reduces the Region's oversight. Recently developed and entered into with 
General Motors Corporation. 

o Voluntary agreement: Minimal oversight by Region; although Region still chooses 
remedy and determines when corrective action is completed . Region available for 
technical assistance, as well. This new instrument was recently developed and 
entered into in conjunction wit h the Hoover Company. The Reg ion also is evaluating 
how State voluntary clean-up programs could potentially help accomplish goals of the 
corrective action program. 

Guidance and policy to improve implementat ion 

Region 5 has already developed several tools to focus facilities and staff on results-based 
decision making. They are: 



Clean Up Reforms I R5 Waste I US EPA Page 2 of2 

o Hi~tcl_ri_cal data : Defines when historical data can appropriately be used to make 
investigation or clean-up decisions. 

o lnstitytional controls: Intended to define circumstances under which an 
institutional control can be used to partially or entirely serve as a facility's corrective 
action. 

o Land use decisions: Encourages staff to confirm local land use decisions to inform 
appropriate type of investigation and level of clean-up. 

o Quality Assurance Project Plans: Provides step- by-step instructions on how to 
focus a QAPP on the data quality objectives for a corrective action invest igation . 

o Jhe Use of Field Methods to Support RFI Streamlining: Strategies that are 
intended to provide in-field data that can be used to achieve corrective action 
objectives in shorter time frames than are usually available through the full fixed 
laboratory process. 

Guidance under development 
~> The Region is currently working on or considering other guidance to simplify and 

improve the corrective action process. Among them are: 
o Prospective purchaser agreement: Intended to encourage property 

redevelopment by providing reassurance that the federal government would not 
sue under certain defined conditions, 

o Lender liability policy: Intended to define how RCRA corrective action 
requirements affect liabilities for lending financial institutions. 

o Risk-based decision making tools: Intended to complement current ASTSWMO effort 
to harmonize, where appropriate, risk-based decision guidance across all clean up 
programs, such as RCRA, Superfund, TSCA, and LUST. 

Partner and stakeholder involvement 

Effect ive communication between the Region and the Region 5 States is critical to the 
program's success. In addition to improving communication with the States, the Region is 
focused on improved communication with industry leaders, individual facilities, and affected 
community g roups. 
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